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IN THE UNITED STATES DISTRICT COURT 
IN AND FOR THE DISTRICT OF UTAH, CENTRAL DIVISION 

 
TOSHIKO OKUDA,  

Plaintiff, 

vs. 

PFIZER INC., et al., 

Defendants. 

 
 

ORDER GRANTING EXTENSION OF 
DISCOVERY DEADLINES 

 
Case No. 1:04-cv-00080 DAK 

 
Judge Tena Campbell 

Magistrate David O. Nuffer 
 

THIS MATTER is before the Court upon the parties’ STIPULATION AND JOINT 

MOTION FOR ORDER EXTENDING DISCOVERY DEADLINES (the “Stipulation and 

Motion”). 

IT IS HEREBY ORDERED that the Stipulation and Motion is granted.  The parties shall 

be governed by the following expert and discovery deadlines: 

Defendants’ expert reports: October 28, 2011 

Counter reports:  November 11, 2011 

Expert Discovery:  December 23, 2011 

Supp Discovery:  January 5, 2012 

Dispositive Motions:  January 19, 2012 

 It if further ORDERED that no expert depositions will take place until after the October 

28, 2011 deadline.   
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 DATED this 17th day of October, 2011. 

BY THE COURT 

_________________________________ 
Magistrate David Nuffer 
United States District Court 
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IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

SHANNON CAVANAUGH,

Plaintiff, ORDER

vs.

WOODS CROSS CITY and DANIEL
DAVIS,

Case No. 1:08-cv-32

Defendants.

On October 17, 2011, the court held a status conference in this matter.  As discussed

during the status conference, the court ORDERS as follows:

FINAL PRETRIAL CONFERENCE

The court will hold a final pretrial conference on Thursday, October 27, 2011, at 3:30. 

During the final pretrial conference, the court will hear argument on the following motions in

limine: 

• Plaintiff’s Sealed Motion in Limine to Exclude Prejudicial Irrelevant Information
(Dkt. No. 254)

• Plaintiff’s Sealed Motion in Limine to Exclude Hearsay Testimony By and
Regarding Mikelle Rogers (Dkt. No. 257)

• Plaintiff’s Sealed Motion in Limine to Exclude Irrelevant Evidence of Plaintiff’s
Psychological History (Dkt. No. 260)

• Plaintiff’s Sealed Motion in Limine to Exclude Information and Motion to Strike
Recent Disclosures (Dkt. No. 270)



DAUBERT HEARING

The court will hold a Daubert hearing on the following motions on Friday, October 28,

2011, at 10:00:

• Defendants’ Motion to Exclude Testimony of Proposed Expert Witness Ian
Shepherd (Dkt. No. 183)

• Defendants’ Motion to Exclude Testimony of Proposed Expert Witness Earl
Morris (Dkt. No. 185)

• Defendants’ Motion to Exclude Testimony of Proposed Expert Witness Erin
Bigler (Dkt. No. 189)

• Defendants’ Motion to Exclude Testimony of Proposed Expert Witness Helen
Woodard (Dkt. No. 196)

• Plaintiff’s Motion to Limit Testimony of Kenneth Wallentine and to Strike
Portions of Wallentine Report (Dkt. No. 229)

• Plaintiff’s Motion to Limit Testimony of David Ranks (Dkt. No. 235)

• Plaintiff’s Motion to Limit Testimony of Dr. Jayne E. Clark (Dkt. No. 238)

All proposed experts who are the subject of these motions must attend the October 28 hearing.

MOTIONS IN LIMINE

During the October 17 status conference, the court ruled on several of the pending

motions in limine.  For the reasons set forth during the status conference, the court ORDERS as

follows:

Motion in Limine to Exclude All Evidence of Irrelevant Policies (Dkt. No. 179)

Defendants agree that the unwritten taser policy is relevant.  The court TAKES UNDER

ADVISEMENT the question of the Ride-Along policy, pending argument on whether Officer

Davis perceived the situation at the Cavanaughs’ home to be dangerous.
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Motion in Limine Regarding Anticipated “Expert” Physician Testimony (Dkt. No. 181)

Defendants’ motion regarding anticipated “expert” physician testimony is GRANTED. 

Since the 2000 amendment to Federal Rule of Evidence 701, a treating physician who has not

been designated as an expert witness may not offer opinion testimony about causation. 

Motion in Limine Regarding Certain of Plaintiff’s Proposed Exhibits (Dkt. No. 187)

Defendants’ motion regarding certain of Plaintiff’s proposed exhibits is DENIED.  The

hospital photographs of Ms. Cavanaugh and Ms. Cavanaugh’s clothing are admissible.  The

portions of Plaintiff’s video showing the front of the house and the view that Mr. Kidder would

have had are also admissible.  But Plaintiff must timely provide Defendants those portions of the

video.

Motion in Limine to Exclude Information Regarding Subsequent Guilty Plea (Dkt. No. 191)

Plaintiff’s motion to exclude information regarding Ms. Cavanaugh’s guilty plea is

DENIED.  Ms. Cavanaugh’s guilty plea may be admitted through questioning.

Motion in Limine to Prevent Evidence that a Judgment Would Impose an Undue Hardship
(Dkt No. 193)

Plaintiff’s motion to prevent evidence that a judgment would impose undue hardship is

DENIED AS MOOT based on the stipulation of the parties.

Motion in Limine to Exclude Irrelevant Evidence Regarding Daivs’s Work History (Dkt.
No. 195)

Plaintiff’s motion to exclude irrelevant evidence regarding Davis’s work history is

TAKEN UNDER ADVISEMENT.  The court will decide this matter during trial, in the context

of the evidence.
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Motion in Limine to Exclude Information Regarding Subjective Mind State and Later
Learned Information (Dkt. No. 199)

Plaintiff’s motion to exclude information regarding subjective mind state and later

learned information is DENIED IN PART: evidence of Officer Davis’s subject mind state is

admissible.  The court recognizes that the appropriate standard is an objective one.  The question

is whether Officer Davis was acting as a reasonable officer.  To exclude Officer Davis’s

subjective state of mind would leave a hole in the evidence and be prejudicial. 

The court TAKES UNDER ADVISEMENT the question of Ms. Cavanaugh’s blood

alcohol level.  This evidence may become admissible to counter any argument made that Ms.

Cavanaugh was not intoxicated or had consumed some lesser amount of alcohol.

Motion in Limine to Exclude Privileged Testimony of Undisclosed Witness Jenny Murphy
(Dkt. No. 203)

Plaintiff’s motion to exclude privileged testimony of Jenny Murphy is DENIED.  Ms.

Murphy was properly disclosed as a witness.  And the marital privileges relied upon by Ms.

Cavanaugh are not hers to assert; the privileges are personal to Ms. Murphy and Mr. Murphy,

neither of whom has asserted them. 

Motion in Limine to Prohibit Vouching and Improper References (Dkt. No. 206)

Plaintiff’s motion to exclude vouching and improper references is TAKEN UNDER

ADVISEMENT.  The parties should be mindful that the court’s rules of conduct prohibit counsel

from expressing personal opinion.

Motion in Limine to Prohibit Fact Witnesses from Giving Expert Testimony (Dkt. No. 209)

Plaintiff’s motion to prohibit fact witnesses from giving expert testimony is TAKEN

UNDER ADVISEMENT.  If during trial counsel believes that a fact witness’s testimony is
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improper, he or she may object.

Motion in Limine to Exclude Irrelevant Information Regarding James Murphy (Dkt. No.
212)

Plaintiff’s motion to exclude irrelevant information regarding James Murphy is DENIED

AS MOOT based on the stipulation of the parties.

Motion in Limine to Exclude Prejudicial and Confusing Attire (Dkt. No. 215)

Plaintiff’s motion to exclude prejudicial and confusing attire is DENIED.

Motions in Limine for Directed Findings (Dkt. Nos. 217, 220, and 223)

Plaintiff’s motions for directed findings based on the court’s order denying Defendants’

motion for summary judgment and the Tenth Circuit’s opinion affirming the denial are DENIED. 

The court’s order and the Tenth Circuit’s opinion were issued in the context of summary

judgment, where the evidence was viewed in the light most favorable to Ms. Cavanaugh as the

non-moving party.  

Motion in Limine to Exclude Testimony and Records of Witnesses With No Memory of the
Events (Dkt. No. 232)

Plaintiff’s motion to exclude testimony and records of witnesses with no memory of the

events is TAKEN UNDER ADVISEMENT.  The court will determine during trial whether a

witness is competent and whether the proper foundation has been laid.

SO ORDERED this 17th day of October, 2011.

BY THE COURT:

______________________________
TENA CAMPBELL
United States District Judge
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IN THE UNITED STATES COURT FOR THE DISTRICT OF UTAH

NORTHERN DIVISION

UNITED STATES OF AMERICA

Plaintiff, ORDER ADOPTING REPORT AND
RECOMMENDATION

vs.

ALBERTO MENDOZA and ELIDORO
SALGADO-AGUILAR

Case No. 1:10-cr-00152

Defendants.

Before the Court is the Report and Recommendation issued by United States Magistrate

Judge Brooke C. Wells on September 20, 2011, recommending that the Defendants’ motions to

suppress be granted.

The parties were notified of their right to file objections to the Report and

Recommendation within fourteen (14) days after receiving it.  Neither party has filed such an

objection.

Having reviewed all relevant materials, including the reasoning set forth in the

Magistrate Judge’s Report and Recommendation, the Court ADOPTS the Report and

Recommendation and 



hereby GRANTS the Defendants’ motions to suppress.

IT IS SO ORDERED.

DATED this 17th day of October 2011.

_________________________________
Dee Benson
United States District Judge
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IN THE UNITED STATES DISTRICT COURT 
ZOll OC T I W PI: 5 1 

DISTRICT OF UTAH, NORTHERN DIVISI~~TH!CT uTAH 

UNITED STATES OF AMERICA, 

Plaintiff, 

v. 

JON ROBERTSON, 

Defendant. 

BY: 
DEPUT'y' CL[Rr\ 

Case No.1: ll-CR-00023-CW 

THIRD ORDER EXCLUDING 
TIME UNDER THE 
SPEEDY TRIAL ACT 

United States Magistrate Samuel Alba 

Counsel for Defendant Jon Robertson appeared at a status conference held on October 12, 

2011. The government was represented by Special Assistant United States Attorneys Monica 

Edelstein and Kimberly Shartar who both appeared telephonically pursuant to the COUli's prior 

order. During this hearing. the Court set a status date of January] 0,2012. and ordered that I) 

the United States provide an update on discovery and efforts to access computer files previously 

disclosed, and 2) that the parties be prepared to provide notice of anticipated motions. Finally, 

the Court vacated the trial date set for October 17,2011. 

Based on the representations of counsel for the defendant and because of the complex 

nature of the case along with the volume of documents provided to the defense in discovery, the 

Court finds that time between October 17, 201 1, and January J0, 20] 2, is necessary in order for 



the defendant to have an opportunity to adequately review the evidence, prepare any relevant 

motions, explore any possible defenses, and to refuse a continuance would likely result in a 

miscarriage ofjustice, and would deny counsel for the defense reasonable time necessary for 

effective preparation. 18 U .S.C. §§ 3161 (h)(7)(B)(i); 3161 (h)(7)(B)(ii). 

As such, the Court finds that the ends of justice served by excluding time from the speedy 

trial calculation outweigh the best interests of the public and the defendant in a speedy trial. 18 

U.S.C. § 316I(h)(7)(A). Accordingly, the delay from October 17,2011, through January 10, 

2012, is excluded from the calculation under the Speedy Trial Act, 18 U.S.c. § 3161 et seq. 

DATED this ~J~~~ of October, 2011. 


BY THE COURT: 


~~ 
"	SAMUEL ALBA 
United States Magistrate Judge 
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A0245B 

UNITED STATES DISTRICT COURT 
Districtof Utah AMENDED 


UNITED STATES OF AMERICA ~ JUDGMENT IN A CRIMINAL CASE 

v. FILEI:' IN UNITED STATES diSTRICT 
Victor Zarco-Hernandez COURT, DISTRICT OF yTAH Case Number: DUTX1 :11 CR000036-001-C 

OCT 1 7 2011 ~ USMNumber: 18016-081 

D.MARKJONES,CUERK~S~p_e~nc~e_rW ._R_ice________________-+__~___
BY 

__ 
Defendant's Attorney 

THE DEFENDANT: DEPUTY CLERK 

I¥fpleaded guilty to count(s) 1 of the Indictment 

D pleaded nolo contendere to count(s) 
which was accepted by the court. 

D was found guilty on count( s) 
after a plea of not guilty. 

The defendant is adjudicated guilty of these offenses: 

Title & Section Nature of Offense 
~{4;;N"""< »,'!~d1~':>:,~', ,: .'Y·':. " , 

18 U.S.C. §1028(a)(3) Possession'With Intenfto Transfer Five or More False 

Icount 

, 1. 

United States Identification Documents 

The defendant is sentenced as provided in pages 2 through __6__ of this judgment. The sentence is imposed riny",,,,'nt to 
the Sentencing Reform Act of 1984. 

D The defendant has been found not guilty on count(s) 

~Count(s) 2 of the Indictment I¥f is o are dismissed on the motion of the United States. 

It is ordered that the defendant must notify the United States attorney for this district within 30 days of any change ofname, residence, 
or mailing address until all fmes, restitution, costs, and special assessments imposed by this judgment are fully paid. Ifordered to pay restitution, 
the defenaant must notify the court and United States attorney of material clianges in economic circumstances. 

I 

Hon.gl<:l!~ Waddoups District Court Judge 
Name of Judge Title of Judge 

Date ~ 7 
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AO 2458 (Rev. 09/08) Judgment in Criminal Case 
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Judgment - Page 2 of 6 
DEFENDANT: Victor Zarco-Hernandez 
CASE NUMBER: DUTX1 :11CR000036-001-CW 

IMPRISONMENT 

The defendant is hereby committed to the custody of the United States Bureau of Prisons to be imprisoned for a 
total term of: 

18 months 

~ 	The court makes the following recommendations to the Bureau of Prisons: 

the defendant be designated to a facility in northern California. 

~ 	The defendant is remanded to the custody of the United States Marshal. 

D 	 The defendant shall surrender to the United States Marshal for this district: 


D at D a.m. D p.m. on 


D as notified by the United States Marshal. 


D 	 The defendant shall surrender for service of sentence at the institution designated by the Bureau of Prisons: 


D before 2 p.m. on 


D as notified by the United States Marshal. 


D as notified by the Probation or Pretrial Services Office. 


RETURN 

I have executed this judgment as follows: 

Defendant delivered on 

a _________________________________ , 

to 

with a certified copy of this judgment. 

UNITED STATES MARSHAL 

By 
DEPUTY UNITED STATES MARSHAL 
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SUPERVISED RELEASE 

Upon release from imprisonment, the defendant shall be on supervised release for a term of : 

36 months 

The defendant must report to the probation office in the district to which the defendant is released within 72 hours of reI ase from the 
custody of the Bureau of Prisons. 

The defendant shall not commit another federal, state or local crime. 
I 

The defendant shall not unlawfully possess a controlled substance. The defendant shall refrain from any unlawful use of a conltrolled 
substance. The defendant shall submit to one drug test within 15 days of release from imprisonment and at least two periodic <!'rng tests 
thereafter, as determined by the court. 

The above drug testing condition is suspended, based on the court's determination that the defendant poses a low risk of 
future substance abuse. (Check, ifapplicable.) 

The defendant shall not possess a firearm, ammunition, destructive device, or any other dangerous weapon. (Check, ifappli able.) 


The defendant shall cooperate in the collection of DNA as directed by the probation officer. (Check, ifapplicable.) 


The defendant shall comply with the requirements of the Sex Offender Registration and Notification Act (42 U.S.c. § 16 
 01, et seq.) D as directed by the probatIOn officer, the Bureau of Prisons, or any state sex offender registration agency in which he or shle resides, 
works, is a student, or was convicted of a qualifying offense. (Check, ifapplicable.) · 

D The defendant shall participate in an approved program for domestic violence. (Check, ifapplicable.) 

If this judgment imposes a fme or restitution, it is a condition of supervised release that the defendant pay in accord ce with the 
Schedule of Payments sheet of this judgment. 

The defendant must comply with the standard conditions that have been adopted by this court as well as with any additio al conditions 
on the attached page. 

STANDARD CONDITIONS OF SUPERVISION 

1) the defendant shall not leave the judicial district without the permission of the court or probation officer; 


2) the defendant shall report to the probation officer and shall submit a truthful and complete written report within the firs 
 five days of 
each month; 

3) the defendant shall answer truthfully all inquiries by the probation officer and follow the instructions of the probation 0 fleer; 


4) the defendant shall support his or her dependents and meet other family responsibilities; 


5) the defendant shall work regularly at a lawful occupation, unless excused by the probation officer for schooling, trai 
 . g, or other 
acceptable reasons; 

6) the defendant shall notify the probation officer at least ten days prior to any change in residence or employment; 

7) the defendant shall refrain from excessive use of alcohol and shall not purchase, possess, use, distribute, or administer y 
controlled substance or any paraphernalia related to any controlled substances, except as prescribed by a physician; 

8) the defendant shall not frequent places where controlled substances are illegally sold, used, distributed, or administered 

9) the defendant shall not associate with any persons engaged in criminal activity and shall not associate with any person c nvicted of a 
felony, unless granted permission to do so by the probation officer; 

10) the defendant shall permit a probation officer to visit him or her at any time at home or elsewhere and shall permit confis ation of any 
contraband observed in plain view of the probation officer; i 

11) the defendant shall notify the probation officer within seventy-two hours ofbeing arrested or questioned by a law enforce 

12) the defendant shall not enter into any agreement to act as an informer or a special agent of a law enforcement agenc 
permission of the court; and 

13) 	 as directed by the probation officer, the defendant shall notify third parties ofrisks that may be occasioned by the defend t's criminal 
record or l'ersonal history or characteristics and shall permit the probation officer to make such notifications and to confirm the 
defendant s compliance with such notification requirement. 
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6Judgment-Page _--,-4_ otl 
DEFENDANT: Victor Zarco-Hernandez 
CASE NUMBER: DUTX1:11CR000036-001-CW 

SPECIAL CONDITIONS OF SUPERVISION 

1. The defendant shall not illegally reenter the United States. In the event that the defendant should be released from 
confinement without being deported, he shall contact the U.S. Probation Office in the district of release within 72 ours of 
release. If the defendant returns to the United States during the period of supervision after being deported, he is instructed 
to contact the U.S. Probation Office in the District of Utah within 72 hours of arrival in the United States. 
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CRIMINAL MONETARY PENALTIES 

The defendant must pay the total criminal monetary penalties under the schedule ofpayments on Sheet 6. 

Assessment Restitution 

TOTALS $ 100.00 $ $ 


D 	 The determination of restitution is deferred until _._____. An Amended Judgment in a Criminal Case (AD 245C) rlill be entered 
after such determination. 

D The defendant must make restitution (including community restitution) to the following payees in the amount listed belo~. 

If the defendant makes a partial pavment, each payee shall receive an approx.imately proportioned payment, unless specifi¢. d otherwise in 
the priority or:der or perc.entage payment column below. However, pursuant to 18 U.S.C. § 3664(i), all nonfederal victims must be paid 
before the Uruted States IS paId. 

Name of Payee 	 Total Loss* Restitution Ordered 

TOTALS $ 0.00 	 0.00 

D Restitution amount ordered pursuant to plea agreement $ 

D The defendant must pay interest on restitution and a fme of more than $2,500, unless the restitution or fine is paid in full the 
fifteenth day after the date of the judgment, pursuant to 18 U.S.C. § 3612(f). All of the payment options on Sheet 6 may 
to penalties for delinquency and default, pursuant to 18 U.S.C. § 3612(g). 

D The court determined that the defendant does not have the ability to pay interest and it is ordered that: 

D the interest requirement is waived for the fine D restitution. 

D the interest requirement for the fine restitution is modified as follows: 

*Findings for the total amount oflosses are required under Chapters 109 A, 11 0, 11 OA, and 113A ofTitle 18 for offenses .."nuLu""...... or after 

Septemoer 13, 1994, but before Apri123, 1996. 
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SCHEDULE OF PAYMENTS 

Having assessed the defendant's ability to pay, payment of the total criminal monetary penalties is due as follows: 

A r;/ 	Lump sum payment of $ _1O_O_,_O_O___~ due immediately, balance due 

not later than 	 , or 
o in accordance o C, D, 0 E,or F below; or 

B 0 	 Payment to begin immediately (may be combined with 0 C, o D, or 0 F below); or 

c o Payment in equal (e,g., weekly, monthly, quarterly) installments of $ over ape 'od of 
_ .....;.. ___ (e.g., months or years), to commence (e.g., 30 or 60 days) after the date of this judgment; r 

D o Payment in equal (e.g., weekly. monthly, quarterly) installments of $ over a pe 'od of 
months or years), to commence (e.g., 30 or 60 days) after release from imprisonment to a 

term of supervision; or 

E o 	 Payment during the term of supervised release will commence within (e.g., 30 or 60 days) after releasr from 
imprisonment. The court will set the payment plan based on an assessment of the defendant's ability to pay at that thne; or 

F 	 Special instructions regarding the payment of criminal monetary penalties: 

Unless the court has expressly ordered otherwise. ifthis judgment imposes imprisonment, payment ofcriminal monetary penaltie is due during 
imprisonment. All cnminal monetary penalties, except those payments made through the Federal Bureau of Prisons' I te Financial 
Responsibility Program, are made to the clerk of the court. 

The defendant shall receive credit for all payments previously made toward any criminal monetary penalties imposed. 

o Joint and Several 

! 

Defendant and Co-Defendant Names and Case Numbers (including defendant number), Total Amount, Joint and Several Arriount, 
and corresponding payee, if appropriate. 

o The defendant shall pay the cost ofprosecution. 

The defendant shall pay the following court cost(s): 

r;/ The defendant shall forfeit the defendant's interest in the following property to the United States: 

$525 in U.S. currency, a Lorcin .22-caliber handgun, a Jennings .22-caliber handgun, and 21 .22-caliber bullets. 

Payments shall be applied in the following order: (1) assessment, (2) restitution principal, (3) restitution interest, (4) rme princtpal,
(5) fine interest, (6) community restitution, (7) penalties, and (8) costs, including cost ofprosecution and court costs. ! 



The original Statement o£ 
Reasons has not been 

modified and will remain, 
a part of the judgment. 
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IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

NORTHERN DIVISION

AMBER DOWDY, et al,,

Plaintiffs,

vs.

THE COLEMAN COMPANY, INC.,
 

Defendant. 

MEMORANDUM DECISION 
& ORDER

Case No.  1:11CV45DAK

Judge Dale A. Kimball

This matter is before the court on Defendant The Coleman Company, Inc.’s Motion to

Dismiss Plaintiffs’ punitive damages claim for failure to state a claim upon which relief can be

granted under Rule 12(b)(6) of the Federal Rules of Civil Procedure.  On October 6, 2011, the

court held a hearing on the motion.  At the hearing, Plaintiffs were represented by Jackson

Howard, and Defendant was represented by John R. Lund and Matthew K. Holcomb.  At the

hearing, the court took the motion under advisement.  The court has carefully considered the

pleadings and memoranda submitted by the parties, as well as the law and facts relating to the

motion.  Now being fully advised, the court renders the following Memorandum Decision and

Order.

BACKGROUND

Plaintiffs Amber Dowdy, Mark Thomlinson, and Teresa Thomlinson are the personal

representatives of the estates of Steven Dowdy and Darian Thomlinson, respectively.  In June of

2009, Steven Dowdy, then age 28, and Darian Thomlinson, then age 10, were camping with other

friends and family members in Cache County, Utah.  Dowdy and Thomlinson used a propane



radiant heater and a propane lantern in their tent to stay warm.  In the morning, Dowdy and

Thomlison were found dead in their tents.  

The heater, lantern, and tent that Dowdy and Thomlinson used that night were all

designed, manufactured, and sold by Defendant The Coleman Company, Inc.  Plaintiffs allege

that the heater and/or lantern produced deadly amounts of carbon monoxide, resulting in the

deaths of Dowdy and Thomlinson.  Plaintiffs further allege that at the time the heater was

designed, manufactured, and sold, Defendant was fully aware that its products produced large

quantities of carbon monoxide and that campers using the heater and lantern within enclosed

areas were dying.  

Plaintiffs also allege that over the years, Defendant has received numerous written

documents from the Federal Consumer Product Safety Commission (“CPSC”), had its engineers

attend meetings at the CPSC, and has been fully apprized by the CPSC of the deficiencies in the

warnings and instructions accompanying its propane radiant heaters.  However, Plaintiffs allege

that even with that knowledge, Defendant failed to correct the deficiencies in its warnings and

instructions.  

Furthermore, Plaintiffs allege that Defendant has known for many years that the propane

radiant heaters of its competitors in the marketplace have a built-in safety shut-off device that

extinguishes the heaters before they emit deadly levels of carbon monoxide.  Plaintiffs states that

even with the knowledge of the safe design of its competitors’ propane radiant heaters,

Defendant has failed to take any steps to correct its own design, warn of the hazards and

deficiencies in its propane radiant heaters, issue post-sale warnings, or to conduct a product recall

to remove the dangerous products from the marketplace.  

In their Complaint. Plaintiffs allege causes of action for products liability, defective
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warnings and instructions, negligence, and punitive damages.   

DISCUSSION

Motion to Dismiss

Defendant moves to dismiss Plaintiffs’ punitive damages claim under Rule 12(b)(6) of

the Federal Rules of Civil Procedure.  Specifically, Defendant argues that the punitive damages

claim should be dismissed because: (1) the claim is dependent on Plaintiffs’ assertions related to

a supposed post-sale duty to warn and instruct, which is a duty that has never been recognized by

Utah courts; (2) the claim is dependant on an alleged post-sale duty to retrofit or recall, which is

a duty not recognized under Utah law; (3) the punitive damages claim in Plaintiffs’ Complaint

lacks the requisite factual content to sustain a claim under Twombly and Iqbal; (4) the allegations

supporting the punitive damages claim fail to meet the specificity required under Federal Rule of

Civil Procedure 9(g); and (5) punitive damages is not an independent cause of action in Utah.

1.  Punitive Damages As an Independent Cause of Action

Both parties agree that punitive damages is not an independent cause of action under Utah

law.  The Utah Supreme Court has specifically found that punitive damages cannot be pled as a

separate cause of action because they are a remedy granted in connection with a cause of action. 

Norman v. Arnold, 57 P.3d 997, 1001, n.2 (Utah 2002).  As a remedy, punitive damages “must

be requested in conjunction with a cognizable cause of action.”  Id.  

In this case, Plaintiffs have erroneously pleaded punitive damages as a separate and

independent cause of action.  Accordingly, Plaintiffs must plead punitive damages in connection

with their products liability and duty to warn causes of action.  The court requests Plaintiffs to

file an Amended Complaint incorporating their punitive damages allegations within the cause of

action under which Plaintiffs’ are seeking punitive damages.  Plaintiffs shall file their Amended
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Complaint within twenty days of the date of this Order.  

2.  Post-Sale Duties under Utah Law

Defendant argues that there is no state law authority supporting the imposition of any

post-sale duty to warn in this context and, therefore, Utah courts would not impose any post-sale

duty to warn upon Coleman under the facts of this case.  In Tabor v. Metal Ware Corp., 168 P.3d

814, 818 (2007), the Utah Supreme Court adopted the Restatement (Third) of Torts: Products

Liability, Section 13, and imposed a post-sale duty to warn on a successor corporation. 

Defendant argues that Tabor is inapplicable to this case where there is no successor corporation. 

Rather, in this case, Coleman was the initial manufacturer of the products.  Absent law directly

applying the duty to warn to the initial manufacturer of a product, Defendant argues that a cause

of action for post-sale duty to warn does not exist in Utah.  Similarly, Defendant argues that

Plaintiff’s assertion that Defendant is liable for punitive damages based on a post-sale duty to

recall or retrofit its products fails for the same reasons as their post-sale duty to warn claim. 

There is no Utah law specifically recognizing such a claim.  Therefore, Defendant contends that

Plaintiffs cannot plead punitive damages claim based on a nonexistent cause of action. 

Defendant further asserts that Plaintiffs’ post-sale theories should be dismissed at this stage of

the proceedings to avoid unnecessary discovery and the time and costs resulting from responding

to such discovery.

Sitting in diversity jurisdiction, however, this court must apply Utah law and act as it

believes a Utah court would act.  Utah law explicitly imposes a post-sale duty to warn on a

successor corporation.  Tabor v. Metal Ware Corp., 168 P.3d 814, 818 (Utah 2007).  The duty

under Section 10 of the Restatement (Third) of Torts: Products Liability, which applies to the

original seller, is essentially the same as the duty under Section 13, which applies to successor
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entities.  Moreover, the reasons for imposing a post-sale duty to warn in the successor context are

the same as the reasons for imposing a continuing duty to warn on the original seller.  This court

concludes that the Utah Supreme Court would adopt a post-sale duty to warn for the original

manufacturer and seller if it was presented with the question.  The law in Utah would be

strangely inconsistent if it imposed greater post-sale duties on a successor entity than the original

seller.  Therefore, Defendant’s motion to dismiss on these grounds is denied.  

The issue of whether the Utah Supreme Court would recognize a post-sale duty to retrofit

or recall is less clear.  Section 11 of the Restatement (Third) of Torts: Products Liability provides

a duty of post-sale failure to recall a product.  Section 11 states that a seller is subject to liability

caused by the seller’s failure to recall a product after the time of sale if the government requires

the seller to recall the product or the seller undertakes to recall a product and acts unreasonably.  

In this case, Plaintiffs allege that Defendant received written documents from the CPSC

apprizing it of the deficiencies in the warnings and instructions accompanying its propane

heaters.  However, the CPSC directives Plaintiffs refer to do not require a recall.  The directives

relate to Plaintiffs’ post-sale duty to warn.  There are no allegations in this case that a

governmental agency required Defendant to conduct a recall or that Defendant attempted to

initiate its own recall.  Therefore, whether or not Utah courts would adopt Section 11 of the

Restatement, the court does not believe that a post-sale duty to recall is implicated in this case. 

Rather, Plaintiffs’ allegations relate to their products liability claim and post-sale duty to warn

claim.  Accordingly, the court declines to recognize a post-sale duty to recall or retrofit because

the facts of this case do not require it to do so.  

3.  Twombly and Iqbal Standards

Defendant next argues that Plaintiffs’ fourth cause of action for punitive damages does
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not state enough facts to state a claim for relief that is plausible on its face.  Bell Atlantic Corp. v.

Twombly, 550 U.S. 544, 570 (2006); Aschroft v. Iqbal, 129 S. Ct. 1937, 1949 (2008).   Plaintiffs

argue that not only do punitive damages not need to be pleaded with any level of specificity, they

do not need to be pleaded at all under Utah law.  See Behrens v. Raleigh Hills Hosp., Inc., 675

P.2d 1179, 1182 (Utah 1983).  

In Behrens, the plaintiff sought to amend her complaint prior to trial to include a request

for punitive damages and the trial court denied her motion.  Id. The Utah Supreme Court ruled

that the denial was in error.  In addressing the issue, the court explained that Rule 15 allows for

liberal amendment of pleadings and Rule 54(c) continues the story by providing that the final

judgment shall grant the relief to which the party is entitled, even if the party has not demanded

that relief in its pleading.  See id.  While Rule 8(a)(3) states that “‘every pleading setting forth a

claim for relief should contain a demand for judgment, this prayer for relief constitutes no part of

the pleader’s cause of action; a pleading should not be dismissed for legal insufficiency unless it

appears to a certainty that the claimant is entitled to no relief, legal, equitable or maritime, under

any state of facts which could be proved in support of the claim, irrespective of the prayer for

relief.’”  Id. (quoting 6 J. Moore, W. Taggart & J. Wicker. Moore’s Federal Practice ¶ 54.60 at

1212-14 (2d ed. 1983)).  

The Behrens court, therefore, concluded that “if the plaintiff were able to adduce the

necessary foundational evidence at trial, she could claim punitive damages under Rule 54(c)

without a formal amendment to the pleadings.”  Id.  In support of this conclusion, the court

quoted a Fifth Circuit decision stating that “‘it is not necessary to claim exemplary [i.e., punitive]

damages by specific denomination if the facts show that the wrong complained of was ‘inflicted

with malice, oppression, or other like circumstances of aggravation.’” Id. (quoting Guillen v.
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Kuykendall, 470 F.2d 745, 748 (5  Cir. 1972)).  th

Accordingly, Plaintiffs’ punitive damages request can only be dismissed  if Plaintiffs’

underlying tort claims are dismissed.  Moreover, even though Plaintiffs sought punitive damages

in their Complaint and pleaded facts to support punitive damages, they were under no obligation

to plead punitive damages in conjunction with those claims and would be entitled to seek

punitive damages at trial if the facts at trial supported such a request.  The issue of punitive

damages is simply not ripe at this time.  Punitive damages should not be decided until the

evidence at trial is presented and, at the least, not before the close of discovery.  It is improper to

try to dismiss punitive damages under the standards for judging Rule 12(b)(6) motions.   

Punitive damages, as a remedy sought for a certain claim, are not subject to the Twombly

and Iqbal standards.  Rather, the claim that they are sought with is subject to the standards.  In

this case, Defendant contends that Plaintiffs duty to warn claim is not pleaded with sufficient

factual support.  At the hearing on this motion, Defendant argued that the Complaint failed to

clearly identify which product was alleged to be defective and when Defendant received certain

knowledge and should have acted.  

Defendant argues that alleging that “over the years” Coleman has had certain knowledge

is not specific enough to indicate what years were implicated and whether the years were before

or after the manufacture of the heater in question.  Defendant also argues that Plaintiffs’

allegations that Coleman’s products are defectively designed and that the warnings and

instructions are insufficient are exactly the type of “thread-bare recitals of the elements of a cause

of action” that Twombly and Iqbal prohibit.  

 Plaintiffs have identified Defendant’s knowledge of the deficiencies in its products based

on prior deaths, the CPSC’s notifications, and its competitor’s safe designs.  Plaintiffs have also
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alleged that despite this knowledge, Defendant has taken no steps to warn its customers at the

time of the initial sale or afterward.  These allegations are not mere recitations of the elements of

the claims and are sufficiently factual to meet Twombly and Iqbal standards.   In addition, details

such as the specific date Defendant learned of the dangers of its product are not required under

Twombly.  Defendant can explore the specific years in discovery.  

The court, however, does agree with Defendant that Plaintiffs should be specific in the

product or products that they believe is or are defective.  In Plaintiffs’ Amended Complaint to be

submitted within 20 days of the date of this Order, Plaintiffs shall identify which products are

included in the products liability claim and which products are included in the duty to warn

claim.  In all other respects, the court finds Plaintiffs’ Complaint to be sufficiently pleaded.   

4.  Federal Rule of Civil Procedure 9(g)

Defendant further argues that Plaintiffs’ claim for punitive damages should be dismissed

under Federal Rule of Civil Procedure 9(g).  Rule 9(g) provides that “[i]f an item of special

damage is claimed, it must be specifically stated.”  Fed. R. Civ. P. 9(g).  Defendant argues that

this rule regarding a heightened pleading standard for special damages should be applied to the

pleading of punitive damages.  Rule 9(g), however,  specifically states that it applies to special

damages, not punitive damages.  Special damages are not akin to punitive damages and are based

on entirely different public policy considerations.  Defendant cites to no cases applying the

special damages requirement in Rule 9(6) to punitive damages, and this court is not willing to do

so.  Therefore, Defendant’s motion to dismiss on this basis is denied.    

  CONCLUSION

Based on the above reasoning, Defendant The Coleman Company Inc.’s Motion to

Dismiss is GRANTED IN PART and DENIED IN PART as discussed above.  Plaintiff shall file
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an Amended Complaint within twenty days of the date of this Order.   

DATED this 17  day of October, 2011.th

BY THE COURT:

                                                                             
DALE A. KIMBALL
United States District Judge
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Request and Order to Amend Previous Petition 
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Name of Offender: John Irwin Murray Docket Number: 2:U4-CR-00206-00\-DB 

DISTRICT OF UTAd 
Name of Sentencing Judicial Officer: Honorable Dee Benson 

U.S. District Judge 

Date of Original Sentence: September 23, 2004 

Original Offense: Possession of a Firearm During and in Relation to or in Furtherance of a 
Drug Felony 

Original Sentence: 60 Months Bureau of Prisons Custody/36 Months Supervised Release 

Date of Violation Sentence: September 4,2008 
Violation Sentence: 4 Months Bureau of Prisons Custody/56 Months Supervised Release 

Date of Violation Sentence: April 29, 2010 
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Allegation No.1: 	 On August 22,2011, the defendant failed to submit to drug and/or alcohol testing, 
as directed by the U.S. Probation Office. 

Allegation No.2: 	 On August 29,2011, the defendant submitted a urine sample, which tested positive 
for methamphetamine. 

Allegation No.3: 	 On August 29,2011, the defendant submitted a urine sample, which tested positive 
for cocaine. 

Additional allegations: 

Allegation No.4: 	 On August 31, 2011, the defendant submitted a urine sample, which tested positive 
for methamphetamine. 

Allegation No.5: 	 On August 31, 2011, the defendant submitted a urine sample, which tested positive 
for cocaine. 

Allegation No.6: 	 On September 7, 2011, the defendant submitted a urine sample, which tested 
positive for methamphetamine. 

Evidence in support of the six above-stated allegations is contained in the U.S. Probation Office case 
file documentation, received from the U.S. Probation Office, District of Colorado, Denver Division. 
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 IN THE UNITED STATES DISTRICT COURT  
 

FOR THE DISTRICT OF UTAH, CENTRAL DIVISION 
 
 
J. R. SIMPLOT COMPANY, et al., 
 
 Plaintiffs, 
v. 
 
CHEVRON PIPELINE COMPANY, et al., 
 
 Defendants. 
 
 

 
 

 ORDER GRANTING LEAVE TO 
FILE OVER-LENGTH MOTION IN 

LIMINE 
 
 

Civil No. 2:04CV00624 TS 
 

Judge Ted Stewart 
 
 

 

Having considered the Ex Parte Motion For Leave to File Over-Length Motion In 

Limine, filed by Plaintiffs J.R. Simplot Company, Simplot Phosphates LLC, and Simplot 

Pipeline, LLC, Trial Order (Docket No. 294 at 4) and for good cause therefore,  

IT IS HEREBY ORDERED that Simplot may file a motion in limine on evidence related 

to prejudgment interest not to exceed twelve (12) total pages (inclusive of all sections) and 

Chevron shall also be given permission to file an opposition brief not to exceed twelve (12) 

pages.    Simplot shall also be permitted to file a reply.   

DATED this 17th day of October, 2011. 
 
  

BY THE COURT: 
 
 
            
      District Court Judge 
 
 
 

 

















 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF UTAH, CENTRAL DIVISION 

 
ALBION INTERNATIONAL, INC., 
 

Plaintiff, 
v. 
 
AMERICAN INTERNATIONAL 
CHEMICAL, INC., a Massachusetts 
corporation, AMT LABS, INC., a Utah 
corporation, and GLOBAL CALCIUM 
PRIVATE LIMITED, an Indian private limited 
company, 

Defendants. 
 

 
ORDER GRANTING PRO HAC VICE 
ADMISSION 
 
 
 
Case No. 2:07-CV-994 CW 
 
District Judge Clark Waddoups 
 
Magistrate Judge Brooke Wells 

 
 It appearing to the Court that Petitioner meets the pro hac vice admission requirements of 

DUCiv R 83-1.1(d), the motion for the admission pro hac vice of Sung W. Kim in the United 

States District Court, District of Utah in the subject case is GRANTED. 

 

    DATED this 17 October 2011. 

 

 
  
Brooke C. Wells 
United States Magistrate Judge 

 

 



 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF UTAH, CENTRAL DIVISION 

 
ALBION INTERNATIONAL, INC., 
 

Plaintiff, 
v. 
 
AMERICAN INTERNATIONAL 
CHEMICAL, INC., a Massachusetts 
corporation, AMT LABS, INC., a Utah 
corporation, and GLOBAL CALCIUM 
PRIVATE LIMITED, an Indian private limited 
company, 

Defendants. 
 

 
ORDER GRANTING PRO HAC VICE 
ADMISSION 
 
 
 
Case No. 2:07-CV-994 CW 
 
District Judge Clark Waddoups 
 
Magistrate Judge Brooke Wells 

 
 It appearing to the Court that Petitioner meets the pro hac vice admission requirements of 

DUCiv R 83-1.1(d), the motion for the admission pro hac vice of John E. Villafranco in the 

United States District Court, District of Utah in the subject case is GRANTED. 

 

    DATED this 17 October 2011. 

 

 
  
Brooke C. Wells 
United States Magistrate Judge 

 

 













IN THE UNITED STATES COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

AMY ANASTASION,

Plaintiff, MEMORANDUM DECISION AND
ORDER DENYING WITHOUT
PREJUDICE PLAINTIFF’S MOTION
IN LIMINE TO EXCLUDE
DEFENDANT’S BONA FIDE ERROR
DEFENSE AND PLAINTIFF’S
MOTION IN LIMINE TO EXCLUDE
CERTAIN EVIDENCE REGARDING
DEFENDANT’S INTERNAL
RECORDS AND PROCEDURES
NOT PRODUCED

vs.

CREDIT SERVICE OF LOGAN, INC. dba
ALLIED COLLECTION SERVICE,
BRITTANY APARTMENTS, L.L.C., and
DOES 1-10,

Case No. 2:08-CV-180 TS

Defendants.

This matter is before the Court on Plaintiff’s Motion in Limine to Exclude Defendant’s

Bona Fide Error Defense  and Plaintiff’s Motion in Limine to Exclude Certain Evidence1

Docket No. 192.1

1



Regarding Defendant’s Internal Records and Procedures Not Produced.   For the reasons set forth2

below, the Court will deny Plaintiff’s Motions without prejudice.

Plaintiff filed the present Motions on October 11, 2011.  With respect to Plaintiff’s

Motion in Limine to Exclude Defendant’s Bona Fide Error Defense, it is unclear what Plaintiff is

requesting.  If Plaintiff is requesting that the Court bar Defendant from raising bona fide error as

a defense, the Motion is denied as an untimely motion for summary judgment.  This Motion

could also be construed as a request to preclude Defendant from presenting evidence regarding a

bona fide error defense.  With respect to this interpretation of the request, the Motion will be

treated together with Plaintiff’s Motion in Limine to Exclude Certain Evidence Regarding

Defendant’s Internal Records and Procedures Not Produced.

To the extent that Plaintiff’s Motions seek to preclude Defendant from submitting

evidence relating to a bona fide error defense or Defendant’s internal records and procedures, the

Court will deny the Motions without prejudice, as Plaintiff has not indicated what specific

evidence should be excluded.  However, the Court does not intend to allow either party to submit

undisclosed evidence or witnesses and Plaintiff will have an opportunity to object if Defendant

attempts to offer any such evidence at trial.

It is therefore

ORDERED that Plaintiff’s Motion in Limine to Exclude Defendant’s Bona Fide Error

Defense (Docket No. 192) is DENIED WITHOUT PREJUDICE to later objections being raised

at trial. It is further

Docket No. 200.2

2



ORDERED that Plaintiff’s Motion in Limine to Exclude Certain Evidence Regarding

Defendant’s Internal Records and Procedures Not Produced (Docket No. 200) is DENIED

WITHOUT PREJUDICE to later objections being raised at trial.

DATED   October 17, 2011.

BY THE COURT:

_____________________________________
TED STEWART
United States District Judge
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IN THE UNITED STATES COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

AMY ANASTASION,

Plaintiff, MEMORANDUM DECISION AND
ORDER GRANTING PLAINTIFF’S
MOTION IN LIMINE TO EXCLUDE
EVIDENCE REFERENCING
ATTORNEY’S FEES

vs.

CREDIT SERVICE OF LOGAN, INC. dba
ALLIED COLLECTION SERVICE,
BRITTANY APARTMENTS, L.L.C., and
DOES 1-10,

Case No. 2:08-CV-180 TS

Defendants.

This matter is before the Court on Plaintiff’s Motion in Limine to Exclude Evidence

Referencing Attorney’s Fees.   For the reasons set forth below, the Court will grant Plaintiff’s1

Motion.

Plaintiff filed the present Motion on October 11, 2011.  In her Motion, Plaintiff requests

that the Court order that “Defendant, its witnesses, and attorneys shall not reference, suggest, or

mention, within the hearing of the jury, the availability of an award of attorney’s fees to Plaintiff

Docket No. 194.1

1



Amy Anastasion should she succeed in this litigation.”  The issue of attorney’s fees will not be

before the jury in the present litigation.

It is therefore

ORDERED that Plaintiff’s Motion in Limine to Exclude Evidence Referencing

Attorney’s Fees (Docket No. 194) is GRANTED.

DATED   October 17, 2011.

BY THE COURT:

_____________________________________
TED STEWART
United States District Judge
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IN THE UNITED STATES COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

AMY ANASTASION,

Plaintiff, MEMORANDUM DECISION AND
ORDER DENYING PLAINTIFF’S
MOTION IN LIMINE RE:
PLAINTIFF’S BOYFRIEND

vs.

CREDIT SERVICE OF LOGAN, INC. dba
ALLIED COLLECTION SERVICE,
BRITTANY APARTMENTS, L.L.C., and
DOES 1-10,

Case No. 2:08-CV-180 TS

Defendants.

This matter is before the Court on Plaintiff’s Motion in Limine Re: Plaintiff’s Boyfriend.  1

For the reasons set forth below, the Court will deny Plaintiff’s Motion.

Plaintiff filed the present Motion on October 11, 2011.  In her Motion, Plaintiff requests

that the Court order that Plaintiff’s rental application with Brittany Apartments be redacted to

delete the phrase “my boyfriend kicked me out” and that Defendant be barred from presenting

evidence regarding this statement to the jury.  Plaintiff argues that this evidence is both irrelevant

Docket No. 196.1

1



and unfairly prejudicial to Plaintiff.  Defendant argues that this evidence is relevant, as Plaintiff

could recover actual damages under the Fair Debt Collection Practices Act, which includes the

possibility of damages for emotional distress.  Defendant argues that the jury should be aware of

other events, not caused by Defendant, that could have caused or contributed to any emotional

distress suffered by Plaintiff.

Fed.R.Evid. 402 allows the admission of all relevant evidence.  Rule 401 defines

“relevant evidence” as “evidence having any tendency to make the existence of any fact that is of

consequence to the determination of the action more probable or less probable than it would be

without the evidence.”  Even if evidence is relevant, Rule 403 states that it “may be excluded if

its probative value is substantially outweighed by the danger of unfair prejudice, confusion of the

issues, or misleading the jury, or by considerations of undue delay, waste of time, or needless

presentation of cumulative evidence.”

Because evidence that “[her] boyfriend kicked her out” is relevant to the source of any

emotional distress, the Court finds that this statement is relevant to the case at hand. 

Furthermore, the Court is unable, at this time, to find that its probative value is substantially

outweighed by the danger of unfair prejudice.  However, Defendant is instructed that this

evidence is admissible only for the purpose of showing cause or contribution of any emotional

distress suffered by Plaintiff.

It is therefore

ORDERED that Plaintiff’s Motion in Limine Re: Plaintiff’s Boyfriend (Docket No. 196)

is DENIED.

2



DATED   October 17, 2011.

BY THE COURT:

_____________________________________
TED STEWART
United States District Judge
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IN THE UNITED STATES COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

AMY ANASTASION,

Plaintiff, MEMORANDUM DECISION AND
ORDER DENYING PLAINTIFF’S
MOTION IN LIMINE REGARDING
DEFENDANT’S COMPARATIVE
FAULT DEFENSE

vs.

CREDIT SERVICE OF LOGAN, INC. dba
ALLIED COLLECTION SERVICE,
BRITTANY APARTMENTS, L.L.C., and
DOES 1-10,

Case No. 2:08-CV-180 TS

Defendants.

This matter is before the Court on Plaintiff’s Motion in Limine Regarding Defendant’s

Comparative Fault Defense.   For the reasons set forth below, the Court will deny Plaintiff’s1

Motion.

Plaintiff filed the present Motion on October 11, 2011.  In her Motion, Plaintiff requests

that the Court prohibit Defendant from presenting evidence attempting to explain or limit its

Docket No. 198.1

1



liability on the basis of comparative fault.  While Plaintiff does not indicate any specific evidence

that should be excluded, the Court will address the topic generally.

First, Plaintiff argues that the evidence should be excluded because comparative fault

does not apply to the Fair Debt Collection Practices Act (“FDCPA”).   Defendant agrees that2

“that it may not allocate fault to Brittany or Plaintiff for any alleged violation of the FDCPA.” 

However, evidence that shows how Brittany or Plaintiff behaved is still relevant to other issues in

this case, and will therefore be admissible.  Plaintiff also argues that Defendant has failed to

comply with Utah’s comparative fault statute in relation to Plaintiff’s invasion of privacy claim. 

Utah Code Section 78B-5-821(4) states: “Fault may not be allocated to a non-party unless a party

timely files a description of the factual and legal basis on which fault can be allocated and

information identifying the non-party at least 90 days before trial.”  However, Brittany is not a

non-party, but a settling party, and under Utah law, fault can be allocated to a settling party.  3

Therefore, the Court will not preclude Defendant from presenting this evidence.

It is therefore

ORDERED that Plaintiff’s Motion in Limine Regarding Defendant’s Comparative Fault

Defense (Docket No. 198) is DENIED.

Docket No. 198, at 1.2

See Utah Model Jury Instructions 2d CV 115.3

2



DATED   October 17, 2011.

BY THE COURT:

_____________________________________
TED STEWART
United States District Judge
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IN THE UNITED STATES COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

AMY ANASTASION,

Plaintiff, MEMORANDUM DECISION AND
ORDER DENYING WITHOUT
PREJUDICE PLAINTIFF’S MOTION
IN LIMINE REGARDING
SETTLEMENT WITH BRITTANY
APARTMENTS

vs.

CREDIT SERVICE OF LOGAN, INC. dba
ALLIED COLLECTION SERVICE,
BRITTANY APARTMENTS, L.L.C., and
DOES 1-10,

Case No. 2:08-CV-180 TS

Defendants.

This matter is before the Court on Plaintiff’s Motion in Limine Regarding Settlement

with Brittany Apartments.   For the reasons set forth below, the Court will deny Plaintiff’s1

Motion without prejudice.

Plaintiff filed the present Motion on October 11, 2011.  In her Motion, Plaintiff requests

that the Court prohibit Defendant from presenting evidence regarding Plaintiff’s settlement with

Docket No. 204.1

1



Brittany Apartments.  Plaintiff argues that this evidence violates Fed.R.Evid. 401, 403, and 408. 

Rule 408(a) states that certain evidence relating to settlements “is not admissible on behalf of any

party, when offered to prove liability for, invalidity of, or amount of a claim that was disputed as

to validity or amount, or to impeach through a prior inconsistent statement or contradiction.”  2

The Court intends to exclude evidence that is barred by Rule 408(a).  However, “[t]he rule does

not require exclusion if the evidence is offered for purposes not prohibited by subdivision (a).”  3

Some “[e]xamples of permissible purposes include proving a witness’s bias or prejudice.”4

As Plaintiff has not indicated any specific evidence she would like excluded, the Court

cannot conduct an analysis of relevance under 401 or prejudice under 403.  However, Plaintiff is

free to object during trial if she feels that evidence discussing settlement is being offered for an

improper purpose or otherwise violates the Rules of Evidence.

It is therefore

ORDERED that Plaintiff’s Motion in Limine Regarding Settlement with Brittany

Apartments (Docket No. 204) is DENIED WITHOUT PREJUDICE to further objections being

raised at trial.

Fed.R.Evid. 408(a).2

Id. at 408(b).3

Id.4

2



DATED   October 17, 2011.

BY THE COURT:

_____________________________________
TED STEWART
United States District Judge
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IN THE UNITED STATES COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

AMY ANASTASION,

Plaintiff, MEMORANDUM DECISION AND
ORDER DENYING PLAINTIFF’S
MOTION IN LIMINE REGARDING
PLAINTIFF STOPPING PAYMENT
ON CHECK 1040 

vs.

CREDIT SERVICE OF LOGAN, INC. dba
ALLIED COLLECTION SERVICE,
BRITTANY APARTMENTS, L.L.C., and
DOES 1-10,

Case No. 2:08-CV-180 TS

Defendants.

This matter is before the Court on Plaintiff’s Motion in Limine Regarding Plaintiff

Stopping Payment on Check 1040.   For the reasons set forth below, the Court will deny1

Plaintiff’s Motion.

Plaintiff filed the present Motion on October 11, 2011.  In her Motion, Plaintiff requests

that the Court prohibit Defendant from presenting evidence regarding Plaintiff stopping payment

on check 1040.  Plaintiff argues that this evidence would not be relevant and, even if it were, that

Docket No. 206.1

1



its probative value would be outweighed by the danger of unfair prejudice, confusion of the

issues, or misleading the jury.  Plaintiff also argues that the check is not admissible under

Fed.R.Evid. 608(b) because the stop payment “does not put into issue the Plaintiff’s character for

truthfulness or untruthfulness and so is not admissible for that purpose.”

While Rule 608(b) does prohibit the use of extrinsic evidence to support or attack a

witness’ character for truthfulness, it does not apply to the issue at hand.  Furthermore, this

evidence is relevant to the issues in this case, and any prejudicial effect that it may have does not

substantially outweigh its probative value.

It is therefore

ORDERED that Plaintiff’s Motion in Limine Regarding Plaintiff Stopping Payment on

Check 1040 (Docket No. 206) is DENIED.

DATED   October 17, 2011.

BY THE COURT:

_____________________________________
TED STEWART
United States District Judge
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IN THE UNITED STATES COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

AMY ANASTASION,

Plaintiff, MEMORANDUM DECISION AND
ORDER GRANTING IN PART AND
DENYING IN PART PLAINTIFF’S
MOTION IN LIMINE REGARDING
MITIGATION OF DAMAGES

vs.

CREDIT SERVICE OF LOGAN, INC. dba
ALLIED COLLECTION SERVICE,
BRITTANY APARTMENTS, L.L.C., and
DOES 1-10,

Case No. 2:08-CV-180 TS

Defendants.

This matter is before the Court on Plaintiff’s Motion in Limine Regarding Mitigation of

Damages.   For the reasons set forth below, the Court will grant in part and deny in part1

Plaintiff’s Motion.

Plaintiff filed the present Motion on October 11, 2011.  In her Motion, Plaintiff requests

that the Court prohibit Defendant from presenting any evidence attempting to limit its liability on

the basis of Plaintiff’s failure to mitigate damages “in relation to her claim for statutory damages,

Docket No. 202.1

1



the Defendant’s intentional conduct, or the Plaintiff’s actual damages for emotional distress.”   2

Defendant agrees that a mitigation of damages defense is invalid with respect to a statutory

damages claim under the Fair Debt Collection Practices Act (“FDCPA”).  The Court will

therefore grant Plaintiff’s Motion with respect to statutory damages.

With respect to mitigation of damages on the remaining claims, it is unclear what

Plaintiff is requesting in her Motion.  To the extent that Plaintiff’s Motion could be construed as

a motion for summary judgment on the issue of Defendant’s affirmative defense, it is denied as

untimely.  If the Motion is interpreted as a request to find that the mitigation of damages is

irrelevant as to the remaining claims, it is denied, as it is a well accepted principle that mitigation

is required of plaintiffs when they are able to reduce the damages suffered.   To the extent that3

Plaintiff argues that there was no opportunity for her to mitigate damages, this is a factual

question that will be left for the jury.  Finally, to the extent that Plaintiff’s Motion could be

construed as a request to exclude specific evidence as it does not relate to Plaintiff’s actual ability

to mitigate, the request is denied, as Plaintiff has not indicated any specific evidence that she

would like excluded.  Plaintiff is free to raise objections to the admission of specific evidence at

trial.

Docket No. 202, at 1.2

See, e.g., United States v. Brookridge Farm, 111 F.2d 461, 461 (10th Cir. 1940) (“The3

general rule is that one who suffers injury as the result of a tort or a breach of contract is required
to exercise reasonable care and diligence to avoid the loss, or to minimize the resulting
damage.”). 

2



It is therefore

ORDERED that  Plaintiff’s Motion in Limine Regarding Mitigation of Damages (Docket

No. 202) is GRANTED IN PART AND DENIED IN PART.

DATED   October 17, 2011.

BY THE COURT:

_____________________________________
TED STEWART
United States District Judge

3



_____________________________________________________________________

IN THE UNITED STATES DISTRICT COURT

CENTRAL DIVISION, DISTRICT OF UTAH
_____________________________________________________________________

CARLIE DOTSON, 

Plaintiff,

vs.

NATHAN AMOSA, a Hurricane City
Police Officer; HURRICANE CITY, DOES
1 through X,

Defendants.

 
:

:

:

:

Civil No. 2:09-cv-00239 

ORDER & RULING

DISTRICT COURT JUDGE CLARK
WADDOUPS

MAGISTRATE JUDGE BROOKE C.
WELLS

_____________________________________________________________________

The Court hereby GRANTS plaintiff attorney Brian K. Harris’ Motion for

Withdrawal of Counsel.   The motion was properly filed and served on all parties,1

including plaintiff Carlie Dotson.  The last know address the Court has for Ms. Dotson

is: 40 Pheasant Drive, Hurricane, Utah 84737.2

Accordingly, the Court ORDERS that within twenty-one (21) days following the

date of this Order, plaintiff must make a pro se appearance or retain new counsel who

shall file a Notice of Substitution of Counsel with the Court.  Pursuant to Utah DUCivR

Document Number 44.1

A copy of this Ruling & Order has been mailed to Ms. Dotson at that address.  2



83-1.3, no corporation, association, partnership, limited liability company or other

artificial entity may appear pro se, but must be represented by an attorney who is

admitted to practice in this court. 

DATED this 17th day of October, 2011.

BY THE COURT:

______________________

Brooke C. Wells
United States Magistrate Judge
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Attorneys for Plaintiff 
Imperial Premium Finance, LLC 

FILED 
U.S. DISTRICT COURT 

2011 OCT I 1 A 1: 3 3 

DISTFi!CT OF UTAH 

BY: 
DEPUTY CLERK 

IN THE UNITED STATES DISTRICT COURT 


OF THE DISTRICT OF UTAH, CENTRAL DIVISION 


IMPERIAL PREMIUM FINANCE, LLC, a 
Florida Limited Liability Company, 

Plaintiff, 

v. 

SYLVIA HERSKOWITZ, an Individual, 

Defendant. 

~RDER GRANTING 
EX PARTE MOTION FOR LEAVE TO 
FILE OVERLENGTH REPLY 
MEMORANDUM IN SUPPORT OF 
PLAINTIFF'S MOTION FOR 
JUDGMENT ON THE PLEADINGS 

Case No. 2:09-cv-00861-DB-SA 

Honorable Dee Benson 
Magistrate Judge Samuel Alba 

On the basis ofPlaintiffImperial Premium Finance, LLC's Ex Parte Motion for Leave to 

File Overlength Reply Memorandum in Support of Motion for Judgment on the Pleadings and 

for good cause, IT IS HEREBY ORDERED that Imperial shall be granted leave to fIle its 
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Case 2:09-cv-00861-DB -SA Document 115-1 Filed 10/11/11 Page 3 of 3 

Memorandum in SuppOli of Motion for Judgment on the Pleadings, which shall consist of no 

more than 19 ~ pages of argument. 

BY THE COURT: 

1)~ ;S~~ J1---

HetWutble Judge 8aml:l@1 Alba 
U!illed States Megistt ate Judge 

J \}. D<9~. Dt,b- ~bi..JSerJ 
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IN THE UNITED STATES COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

UNIVERSITY MALL SHOPPING
CENTER, L.C., a Utah limited liability
company

Plaintiff, ORDER

vs.

JP MORGAN CHASE BANK, a National
Banking Association

Case No. 2:09-cv-01075

Defendant,

Before the Court are two Motions to Strike.  The first motion is Defendant JP Morgan

Chase Bank’s (“Defendant”) Motion to Strike: (1) all or portions of paragraphs 5 and 10 of the

Affidavit of Walter Kennedy III (“Kennedy Affidavit”); and (2) paragraphs 7, 15, 19, 22, and 23

of Plaintiff University Mall Shopping Center’s (“Plaintiff”) Memorandum in Support of

Plaintiff’s Motion for Partial Summary Judgment.  The second motion is Plaintiff’s Motion to

1



Strike all or portions of: (1) Declaration of Gregg Vogel in Support of Defendant’s Motion for

Summary Judgment (“Vogel Declaration”); (2) the May 31, 2011 Declaration of Todd M.

Shaughnessy in Support of Defendant’s Motion for Summary Judgment (“First Shaughnessy

Declaration”); and (3) the July 1, 2011 Declaration of Todd M. Shaughnessy in Support of

Defendant’s Opposition to Plaintiff’s Motion for Partial Summary Judgment (“Second

Shaughnessy Declaration”).  Each motion is discussed separately below.

I. Defendant JP Morgan Chase Bank’s Motion to Strike

Defendant argues that paragraphs 5 and 10 of the Kennedy Affidavit fail to meet the

requirements of Federal Rule of Civil Procedure (“FRCP”) 56 in that they are not based on

personal knowledge and contain material that is not admissible in evidence.  Defendant also

moves the Court to disregard paragraphs 7, 15, 19, 22, and 23 of Plaintiff’s Memorandum in

Support of Plaintiff’s Motion for Partial Summary Judgment to the extent they are supported by

the Kennedy Affidavit.  

 The Court, having read the arguments provided by both parties, DENIES Defendant’s

motion as to paragraph 5, and GRANTS Defendant’s motion as to paragraph 10. 

 In paragraph 5, Mr. Kennedy testifies to the existence of records that exist as a part of

Woodbury Corporation’s regularly conducted business activities.  Mr. Kennedy, as the custodian

of records, would have personal knowledge of these records.  In addition, Mr. Kennedy did not

testify to the truthfulness of these records in contravention of Rule 801 of the Federal Rules of

Evidence (“FRE”).
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In paragraph 10, Mr. Kennedy testifies to statements made by an attorney and another

representative on behalf of the tenants under the lease.  These statements violate hearsay rules in

FRE 801, and fail for a lack of foundation.  Moreover, because the Court grants Defendant’s

motion to strike paragraph 10, the Court will also disregard paragraph 7 of the Plaintiff’s

Memorandum in Support of Plaintiff’s Motion for Partial Summary Judgment because it is based

on paragraph 10.  Paragraphs 15, 19, 22, and 23 of Plaintiff’s Memorandum in Support of

Plaintiff’s Motion for Partial Summary Judgment are not stricken.  

II. Plaintiff University Mall’s Motion to Strike   

Plaintiff asks the Court to strike paragraphs 7, 8, 9, 10, 11, and 15 of the Vogel

Declaration because they violate FRCP 56 and are inadmissible legal conclusions; paragraphs 9

and 12 of the First Shaughnessy Declaration because they lack foundation and are inadmissible

legal conclusions, respectively; and the entirety of the Second Shaughnessy Declaration because

it raises issues involving mistakes violative of FRCP 9(b).

The Court, having read the arguments provided by both parties, GRANTS Plaintiff’s

motion only as to paragraph 11 of the Vogel Declaration and the Second Shaughnessy

Declaration.  The Court DENIES Plaintiff’s motion as to the remaining paragraphs.  

Paragraph 11 of the Vogel Declaration, “[JP Morgan Chase] is not now, nor has it ever

been, a party to, or otherwise obligated under, the Lease,” is a conclusory, self-serving legal

argument that is inadmissible under Tenth Circuit precedent.  The Second Shaughnessy

Declaration raises issues of mistake that lack sufficient particularity violative of FRCP 9(b). 
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Therefore, paragraph 11 of the Vogel Declaration and the Second Shaughnessy Declaration are

stricken, the remaining paragraphs of the Vogel Declaration and the First Shaughnessy

Declaration shall remain in force.

IT IS SO ORDERED.

DATED this 17th day of October, 2011.

_________________________________
Dee Benson
United States District Judge
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PROB 12C 

United States District Court 
FILED 

U.S. DIS leT COURT 
for the District of Utah 

• • • ZOII OCT 11' A 1: 3 b 
Petition and Order to Amend PrevIous PetitIon, and 
Order for Warrant for Offender Under Supervision DIS OF UTAH 

BY'
Name of Offender: Mario Sotelo Docket Number: 2:10-CR-U.,q;J;:MK 

Name of Sentencing Judicial Officer: Honorable Dee Benson 
U.S. District Judge 

Date of Original Sentence: May 4, 2011 

Original Offense: Possession of a Firearm and Ammunition by a Convicted Felon 
Original Sentence: 	 Time served/36 months supervised release 

Type of Supervision: Supervised Release 	 Supervision Began: May 4, 2011 

PETITIONING THE COITRT 

[X] 	 To issue a warrant and Last known address: 
toll the supervision term 

3848 West Christopherson Drive 
West Valley City, UT 84120 

[X] 	 To amend petition signed 
on August 1,2011, as 
follows: 

CAUSE 

The probation officer believes that the offender has violated the conditions of supervision as follows: 

Allegation No.1: 	 On or about July 2, 2011, the defendant failed to reside in the Residential 
Reentry Center (RRC) under public law placement, as ordered by the Court. 

Evidence in support of this allegation includes a memo from the RRC, detailing the defendants removal 
from the RRC, following his use ofverbal threats against fellow prisoners. 

Allegation No.2: 	 On or about July 22, 2011, the defendant associated with a convicted felon. 

Evidence in support of this allegation includes admissions made by the defendant and another federal 
probationer, regarding their association with each other. Additional evidence includes an e-mail from 
the RRC, reporting that the defendant was observed returning to the RRC to aid a federal probationer in 
her absconsion from the RRC. 

Allegation No.3: 	 On or about July 28, 2011, the defendant submitted a urine sample, which tested 
positive for methamphetamine, cocaine, and opiates. 

Evidence in support of this allegation includes a Acknowledgment of Use and Presumptive Positive 
Urine Sample form, signed by the defendant on July 28, 20 II, admitting to the use of 
methamphetamine, cocaine, and opiates. 



PROB 12C Mario Sotelo 
2: IO-CR-00049-00 I-DB 

Additional Allegations: 

Allegation No.4: 	 During the months of May 2011 through September 2011, the defendant failed to 
attend substance-abuse treatment, as directed by the U.S. Probation Office. 

Evidence in support of this allegation includes documentation from Valley Mental Health, advising that 
the defendant had not attended his initial substance abuse assessment, as of September 20, 2011. 

Allegation No.5: 	 During the months of September 2011 through October 2011, the defendant 
failed to submit to drug testing, as directed by the U.S. Probation Office. 

Evidence in support of this allegation includes documentation from Valley Mental Health, showing five 
documented drug tests that were missed between September 7,2011, and October 6, 2011. 

Allegation No.6: 	 On or about October 4, 2011, the defendant associated with a convicted felon. 

Evidence in support of this allegation includes admissions made by the defendant and another federal 
probationer, regarding their unapproved cohabitation with each other. 

I declare under penalty ofperjury that the foregoing is true and correct. 

Cameron Sinner 
U.S. Probation Officer 
Date: October 12,2011 

THE COURT ORDERS: 


[-{ To amend petition signed 
on August 1, 2011, and issuance of a 
warrant and tolling of the supervision 

term 

[] The issuance of a summons 

[] No action 

[] Other 

Honorable Dee Benson 
U.S. District Judge 

Date: 



IN THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH, CENTRAL DIVISION

UNITED STATES OF AMERICA

Plaintiff,

v.

TYLOR SYLVAN CONNOR, 

                        Defendant,

ERNEST CONNOR,

                        Petitioner.

ORDER DISMISSING PETITION OF
ERNEST CONNOR

 

 

 Case No. 2:10CR00255-TS

Judge Ted Stewart

Based on Plaintiff’s motion to dismiss the petition of Ernest Connor, and good cause

appearing, it is ordered that the Petition of Ernest Connor as to the Savage Arms Inc. (CD) Model

93R17 .17HMR caliber rifle, Serial Number: 0745870, Docket # 37, is dismissed.

Dated this 13th day of October, 2011.

BY THE COURT:

                                              

Ted Stewart
United States District Court

Page 1 of  1(Connor)
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UNITED STATES OF AMERICA, 

Plaintiff, TRIAL ORDER 

vs. 

JEFFREY ALLEN TUCKER, Criminal No.2: 1O-CR-51O 

Defendant. 

The final pretrial conference in this matter is scheduled for Tuesday, October 25,2011, at 
10:00 a.m. 

This case is set for a 3-day trial to begin on Tuesday, November 1,2011 at 8:30 a.m. The 
attorneys are expected to appear in court at 8 :00 a.m. on the first day of trial for a brief pre-trial 
meeting. 

Counsel are instructed as follows: 

1. Court-Imposed Deadlines. 

The deadlines described in this order cannot be modified or waived in any way by a 
stipulation of the parties. Any party that believes an extension of time is necessary must make 
an appropriate motion to the court. 

2. Jury Instructions 

The court has adopted its own standard general jury instructions, copies of which may be 
obtained from the court's website at www.utd.uscourts.gov/judges/stewart_prac.btml. The 
procedure for submitting proposed jury instructions is as follows: 

1 


www.utd.uscourts.gov/judges/stewart_prac.btml


·. 


(a) The parties must serve their proposed jury instructions on each 
other at least ten business days before trial. The parties should then confer in 
order to agree on a single set of instructions to the extent possible. 

(b) If the parties cannot agree upon one complete set of final 
instructions, they may submit separately those instI1lctions that are not agreed 
upon. However, it is not enough for the parties to merely agree upon the general 
instructions and then each submit their own set of substantive instructions. The 
court expects the parties to meet, confer, and agree upon the wording of the 
substantive instructions for the case to the extent possible. 

(c) The joint proposed instructions (along with the proposed 
instructions upon which the parties have been unable to agree) must be filed with 
the court at least five business days before trial. All proposed jury instructions 
must be in the following fonnat: 

(i) Each instruction should be labeled and numbered at the top 
center of the page to identifY the party submitting the instruction (e.g., 
"Joint Instruction No.1" or "Plaintiff's Instruction No.1 "), and include a 
citation to the authority that forms the basis for it. 

(ii) Email a copy ofthe proposed instructions to 
utdecCstewart@utd.uscourts.gov as a Word or WordPerfect document. Include 
the case number in the subject line. Any party unable to comply with this 
requirement must contact the court to make alternative arrangements. 

(d) Each party should file its objections, if any, to jury instructions 
proposed by any other party no later than two business days before trial. Any 
such objections must recite the proposed instruction in its entirety and specifically 
highlight the objectionable language contained therein. The objection should 
contain both a concise argument why the proposed language is improper and 
citation to relevant legal authority. Where applicable, the objecting party must 
submit, in confonnity with paragraph 2( c )(i) - (ii) above, an alternative 
instruction covering the pertinent subject matter or principle of law. Any party 
may, if it chooses, submit a brief written reply in support of its proposed 
instructions on the day of trial. 

(e) All instructions should be short, concise, understandable, and 
neutral statements of law. Argumentative instructions are improper and will not 
be given. 
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(f) Modified versions of statutory or other form jury instructions (~, 
Federal Jury Practice and Instructions) are acceptable. A modified jury instruction 
must, however, identify the exact nature of the modification made to the form 
instruction and cite the court to authority, if any, supporting such a modification. 

3. Verdict Forms 

The procedure outlined for proposed jury instructions will also apply to verdict forms. 

4. Requests for Voir Dire Examination of the Venire 

The parties may request that, in addition to its usual questions, the court ask additional, 
specific questions to the jury panel. The court's standard voir dire questions are available from 
the court's website. Any such request should be submitted in writing to the court and served 
upon opposing counsel at least five business days before trial. 

5. Motions in Limine 

All motions in limine are to be filed with the court at least five business days before 
trial, unless otherwise ordered by the court. Separate memoranda are not required for motions in 
limine. Responses are to be filed at least two business days before trial, unless otherwise 
ordered by the court. Motions in limine and responses shall be limited to three (3) pages in 
length. 

6. Trial Briefs 

Each party should file their Trial Brief, if any, no later than five business days before 
trial. 

7. Exhibit Lists/Marking Exhibits 

The government is required to prepare an exhibit list for the court's use at trial. An 
exhibit list is optional for the Defendant. The government should list its exhibits by number; 
defendants should list exhibits by letter. The required form for exhibit lists is available from the 
court's website. Questions regarding the preparation of exhibit lists may be directed to the 
courtroom deputy at 524-6617. All parties are required to pre-mark their exhibits to avoid taking 
up court time during trial for such purposes. 

A copy of any exhibit list should be em ailed to utdecf_Stewart@utd.uscourts.gov 
before trial begins. 
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In addition, if a large number of exhibits are anticipated, the government should 
submit copies of their exhibits on a CD or a DVD for the court's use during trial. 

8. Witness Lists 

The government is required to submit a separate witness list for the court's use at triaL A 
witness list is optional for Defendant. The required form is available from the court's website. 
Do not combine the witness and exhibit lists. 

A copy of any witness list should be emailed to utdecf_Stewart@utd.uscourts.gov 
before trial begins. 

9. Courtroom Conduct 

In addition to the rules outlined in the local rules, the court has established the following 
ground rules for the conduct of counsel at trial: 

(a) Please be on time for each court session. Counsel shall be 
present at 8:00 a.m. on the first morning of trial, for a brief pre-trial meeting. 
Trial will be conducted from 8:30 a.m. untill :30 p.m., with two fifteen minute 
breaks. Trial engagements take precedence over any other business. If you have 
matters in other courtrooms, arrange in advance to have them continued or have 
an associate handle them for you 

(b) Stand as court is opened, recessed, or adjourned. 

(c) Stand when the jury enters or retires from the courtroom. 

(d) Stand when addressing, or being addressed by, the court. 

(e) In making objections and responding to objections to evidence, 
counsel should state the legal grounds for their objections with reference to the 
specific rule of evidence upon which they rely. For example, "Objection ... 
irrelevant and inadmissible under Rule 402. If or "Objection ... hearsay and 
inadmissible under Rule 802." 

(f) Sidebar conferences are discouraged. Most matters requiring 
argument should be raised during recess. Please plan accordingly. 

(g) Counsel need not ask permission to approach a witness in order to 
briefly hand the witness a document or exhibit. 
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(h) Address all remarks to the court, not to opposing counsel, and do 
not make disparaging or acrimonious remarks toward opposing counselor 
Vv1tnesses. Counsel shall instruct all persons at counsel table that gestures, facial 
expressions, audible comments, or any other manifestations of approval or 
disapproval during the testimony ofwitnesses, or at any other time, are absolutely 
prohibited. 

(i) Refer to all persons, including witnesses, other counsel, and 
parties, by their surnames and not by their first or given names. 

G) Only one attorney for each party shall examine, or cross-examine, 
each witness. The attorney stating objections during direct examination shall be 
the attorney recognized for cross examination. 

(k) Offers of, or requests for, a stipulation shall be made out of the 
hearing of the jury. 

(1) When not taking testimony, counsel will remain seated at counsel 
table throughout the trial unless it is necessary to move to see a witness. Absent 
an emergency, do not leave the courtroom while court is in session. If you must 
leave the courtroom, you do not need to ask the court's permission. Do not confer 
with or visit with anyone in the spectator section while court is in session. 
Messages may be delivered to counsel table provided they are delivered with no 
distraction or disruption in the proceedings. 

10. Courtroom Technology 

If counsel wish to use the courtroom evidence system, they should contact the courtroom 
deputy at least five business days before trial, at (801) 524-6617, to schedule an appointment 
to become familiar with the technology to be used during trial. Trial counsel and support staff 
are expected to familiarize themselves with the system and arrange any additional technological 
needs. 

DATED this 17th day of October, 2011. 

BY THE COURT: 

nited States District Judge 
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IN THE UNITED STATES COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

UNITED STATES OF AMERICA,

Plaintiff, MEMORANDUM DECISION AND
ORDER

vs.

FRANCISCO JOSE AYALA, Case No. 2:10-CR-1029

Defendant. Judge Dee Benson

This case is before the court on defendant Francisco Ayala’s First Amended Motion to

Suppress.  (Dkt. No. 29.)  On April 26, 2011, the court conducted an evidentiary hearing on the

motion.  The defendant attended and was represented by Mark J. Gregersen.  Timothy J.

Williams represented the United States of America.  At the conclusion of the evidentiary

hearing, the court ordered briefing from the parties.  Thereafter, on August 31, 2011, at the

parties’ request, the court heard oral argument.  Having considered the parties’ briefs, the

evidence presented, and the arguments of counsel, the court enters the following memorandum

decision and order.

Four witness testified at the evidentiary hearing.  The United States called Detective

Jason Vincent and Agent Russell Johnson.  The defendant called Ashlie Mauger and Magdalena
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Beyale.1

DETECTIVE VINCENT’S TESTIMONY

Detective Vincent testified as follows:

Late in the evening on October 7, 2010, a confidential informant told Detective Vincent

that he knew of gang members that had drugs and firearms, one of which had an obliterated

serial number.2  (Tr. at 8 and 26.)  The informant pointed out the house where the gang members,

guns, and drugs were located.  (Tr. at 9-10.)  The informant said that one of the gang members

went by the name Rocks.  (Tr. at 9.)  After Detective Vincent received the information, he

assembled a group of officers and agents to investigate the matter further by performing a

“knock and talk” at the residence identified by the informant.  (Tr. at 11.)  Multiple law

enforcement officers went to the residence.  (Tr. at 13.)  Detective Vincent and Agent Johnson

went to the front door while other law enforcement officers went into the backyard for officer

safety.  (Tr. at 13 and 57.)  Detective Vincent told the officers that a gun might be visible

through a window in the backyard.  (Tr. at 58)  Detective Vincent thought that the officers may

look in through the windows in the backyard.  (Tr. at 58.)  

Detective Vincent knocked on the front door and Magdalena Beyale answered.  (Tr. at

16.)  Detective Vincent asked if he could talk to Rocks. (Tr. at 16.)  Ms. Beyale initially said that

Rocks was at his girlfriend’s house.  (Tr. at 17.)  Detective Vincent asked again if Rocks was

1Reference to the transcript of the evidentiary hearing conducted on April 26, 2011, will
be cited as “Tr. at __.”

2 The events surrounding the search took place late in the evening of October 7, 2010,
and early in the morning of October 8, 2010.  At the evidentiary hearing the attorneys and
witnesses used the dates interchangeably.
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there, and Ms. Beyale called his name and he came up the stairs.  (Tr. at 17.)  The house is a

split-level house with a small landing just inside the door and a set of stairs that go up and a set

of stairs that go down.  (Tr. at 15.)  Detective Vincent learned that Rocks’ real name is Armando

Ayala.  (Tr. at 18.)  Detective Vincent asked Armando if he would go outside to talk and

Armando complied.  (Tr. at 19.)  While outside, Detective Vincent told Armando he had

information that there were guns in the house.  (Tr. at 20.)  Armando did not immediately admit

or deny the presence of guns.  (Tr. at 20.)  Armando told Detective Vincent that he was

associated with the Chicas gang.  (Tr. at 21.)  Armando also told Detective Vincent that he was a

convicted felon.  (Tr. at 22.)  Detective Vincent asked Armando what kind of guns were in the

house.  (Tr. at 22.)  Armando said that there was a shotgun downstairs.  (Tr. at 22.) 

Armando offered to go into the house and get the shotgun.  (Tr. at 27.)  Because of

officer safety concerns, Detective Vincent did not want Armando to go into the house to retrieve

the gun so he handcuffed Armando and asked if a law enforcement officer could go inside the

residence to get the gun.  (Tr. at 28-29.)  Armando consented to have an officer retrieve the

shotgun, and they went back into the house.  (Tr. at 28 and 29.)

After entering the house, Detective Vincent told the occupants that he did not have a

search warrant and he read aloud a Consent to Search form to Ms. Beyale, Armando, and

Francisco.  (Tr. at 29 and 37.)  Detective Vincent received verbal permission to search the house

before the occupants signed the Consent to Search form.  (Tr. at 87.)  Ms. Beyale, Armando, and

Francisco all signed the consent to search form.  (Tr. at 32 and 36.)  After the parties signed the

consent to search form, the other officers entered the house.  (Tr. at 38.)   Detective Vincent
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informed the other officers that Armando told him about a shotgun and that they had consent to

search the house.  (Tr. at 38.)  

Francisco asked to talk to Detective Vincent and the two of them went outside.  (Tr. at

39.)  While outside, Francisco told Detective Vincent that he had a handgun in his room.  (Tr. at

39.)  Detective Vincent went to Francisco’s room and found the handgun in a sock drawer.  (Tr.

at 42.)  Officers also found marijuana in Francisco’s room.  (Tr. at 44.)  Sometime after

Armando told Detective Vincent that there was a shotgun in the basement and had invited

Detective Vincent into the house, Detective Crotter informed Detective Vincent that she had

seen a gun in the backyard through the basement window.  (Tr. at 73.)       

AGENT JOHNSON’S TESTIMONY

Agent Johnson testified as follows:

Russell Johnson has been an FBI agent for ten years.  (Tr. at 89.)  On October 8, 2010,

Detective Vincent contacted Agent Johnson to assist in a possible gang related firearms

violation.  (Tr. at 89.)  Detective Vincent told Agent Johnson that he had been informed of a gun

with an obliterated serial number in a private residence.  (Tr. at 90.)  Agent Johnson believed the

gun was located in a bedroom in the rear of the house.  (Tr. at 91.)  When law enforcement

arrived at the house, Agent Johnson and Detective Vincent went to the front door.  (Tr. at 92.) 

Ms. Beyale answered the door and Detective Vincent had a conversation with her.  (Tr. at 92.) 

During the conversation, Agent Johnson did not hear Detective Vincent use any threatening or

compulsory tones with Ms. Beyale.  (Tr. at 94.)  Detective Vincent was invited into the house

and Agent Johnson remained on the front porch but could still see and hear what was going on. 
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(Tr. at 93.)  Eventually, Detective Vincent exited the house with Armando.  (Tr. at 93.)  Agent

Johnson checked to see if Armando had any warrants and learned that Armando was wanted in

California.  (Tr. at 93.)  After Detective Vincent and Armando had their conversation outside

they went back into the house.  (Tr. at 94.)  Agent Johnson followed them into the house.  (Tr. at

94.)  Detective Vincent went up the stairs into the living room; Agent Johnson went halfway up

the stairs; and Agent Larson was on the landing just inside the front door.  (Tr. at 94.)  Agent

Johnson did not hear anyone give consent to search the home, but Detective Vincent told Agent

Johnson that he had received consent to search the house.  (Tr. at 95.)  After Agent Johnson

learned that they had consent to search the house, he went to the backyard and told the officers in

the backyard that they could come to the front of the house.  (Tr. at 95 and 101.)  While Agent

Johnson was in the backyard the officers took him to a window and they shined flashlights in and

saw the butt of a gun in the rafters.  (Tr. at 95-96.)  While looking through the window, Agent

Johnson saw officers take Francisco from his room.  (Tr. at 96.)  The first time Agent Johnson

heard of the gun or saw the gun was after verbal consent had been given to search the house. 

(Tr. at 87 and 96.)  Agent Johnson went back into the house and participated in the search of the

home.  (Tr. at 97.)  Agent Johnson began searching in Francisco’s room then moved to

Armando’s room.  (Tr. at 97-98.)        

ASHLIE MAUGER’S TESTIMONY

Ashlie Mauger testified as follows:

Ashlie Mauger is Armando’s girlfriend.  (Tr. at 109.)  On October 7, 2010, Ms. Mauger

was sleeping at Armando’s house.  (Tr. at 112.)  Armando woke up Ms. Mauger and told her that
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the police were outside.  (Tr. at 112.)  Ms. Mauger went upstairs and heard the officers ask for

Armando, so she returned downstairs to get Armando.  (Tr. at 113.)  While she was downstairs,

she entered Francisco’s room and saw the cops shining lights into the room.  (Tr. at 113-114.) 

Ms. Mauger turned on Francisco’s light, attempted to wake him up and turned off his light as she

exited the room.   (Tr. at 125.)  Ms. Mauger said that Francisco stayed asleep.  (Tr. at 125.)

MAGDALENA BEYALE’S TESTIMONY

Magdalena Beyale testified as follows:

Magdalena is Francisco and Armando’s stepmother and lives with them.  (Tr. at 131.) 

The backyard of the property where they live is enclosed by a fence.  (Tr. at 132.)  Ms. Beyale

first noticed the police when they began knocking on her door.  (Tr. at 133.)  When she answered

the door, the officers asked to speak to Armando.  (Tr. at 134.)  She remembers Armando going

outside with the officers and then returning to the house.  (Tr. at 133.)  Ms. Beyale signed a

consent to search form.  (Tr. at 135.)  Officers began searching the house before she signed the

consent form.  (Tr. at 136.)  Ms. Beyale heard officers talking about a gun in a duffel bag.  (Tr. at

135.)  She understood that the officers had seen a gun through a window in the basement.  (Tr. at

135.)   

FINDINGS OF FACT

Having listened to the testimony and carefully assessed all of the evidence in this case,

including the demeanor of the witnesses, the court finds the relevant facts as follows.  Detective

Jason Vincent has been a police officer for 8 years and has been involved in numerous gang

investigations.  Late in the evening of October 7, 2010, an informant told Detective Vincent that
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he knew of gang members that had firearms, one of which had an obliterated serial number, and

drugs.  The informant showed Detective Vincent the house where he believed the guns and drugs

were.  The informant also told Detective Vincent that one of the gang members went by the

name Rocks.  Detective Vincent assembled a group of officers and agents to investigate the

possession of illegal firearms.  (Tr. at 11 and 23.)  Law enforcement officers  met at a Deseret

Industries store parking lot where Detective Vincent relayed the information to the officers,

including information about a gun that might be visible through a basement window. 

After leaving the Deseret Industries parking lot, the officers went to the house to conduct

a “knock and talk.”  There were seven law enforcement officers at the house, three West Valley

City officers, three F.B.I. agents, and an F.B.I. task force officer who is also a West Valley

Detective.  Prior to making contact with the occupants of the house, the officers spread out. 

Detective Vincent and Agent Johnson went to the front door, Agent Larsen was in the front yard,

and Agent Quirt and Detective Crotter, went to the backyard.  (Tr. at 56-57, and 92.) 

After Detective Vincent knocked on the front door, Ms. Beyale, the defendant’s

stepmother, answered.  Detective Vincent asked to talk to Armando.  Detective Vincent did not

have his weapon drawn or speak with a threatening or compulsory tone.  Ms. Beyale invited

Detective Vincent into the house.  (Tr. at 17 and 93.)  The house is a split-level house with a

small landing just inside the door and a set of stairs that go up and a set of stairs that go down. 

Agent Johnson remained on the front porch but could see what was going on in the house.  (Tr.

at 93.) 

Armando was in the basement and heard the officers upstairs.  Armando woke up his
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girlfriend, Ashlie Mauger, who went upstairs to see what was going on.  While upstairs, Ms.

Mauger heard the officers ask to speak to Armando.  Ms. Mauger then went downstairs to tell

Armando that the officers wanted to speak with him.  (Tr. at 113.)  While downstairs, Ms.

Mauger went into Francisco’s room and saw officers shining flashlights through the bedroom

window.  (Tr. at 113-14.)  When Ms. Mauger saw the officers shining lights through the window

Detective Vincent was in the house and Agent Johnson was on the front porch.          

After Armando went upstairs, Detective Vincent asked Armando if they could go outside

and talk.  Armando agreed to talk to Detective Vincent and they went into the front yard.  While

outside, Detective Vincent told Armando that he had information that there were guns in the

house.  Armando did not initially admit or deny the presence of guns.  After Detective Vincent

and Armando spoke for a few minutes Armando stated that he was a parole fugitive and a

convicted felon for assault with a firearm.  Detective Vincent gave Agent Johnson Armando’s

identifying information so Agent Johnson could check for any warrants.  While Agent Johnson

was checking for warrants, Detective Vincent asked Armando what kind of guns were in the

house.  (Tr. at 22.)  Armando admitted he had a shotgun in the basement.  (Tr. at 22.)  Armando

offered to go into the house and get the shotgun.  However, Detective Vincent was concerned

about officer safety, so he handcuffed Armando and asked if a law enforcement officer could go

and get the gun.  (Tr. at 28-29.)  Armando consented to have an officer retrieve the shotgun, and

they went back into the house.  (Tr. at 28 and 29.)

After Detective Vincent and Armando went back into the house, they went upstairs and

Detective Vincent spoke to Ms. Beyale.  (Tr. at 29.)  Shortly thereafter, Detective Vincent
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informed Agent Johnson that they had received consent to search the house.  (Tr. at 95.) 

Detective Vincent was concerned about officer safety so he sent officers into the basement to get

Francisco.  Agent Johnson went into the backyard and told the officers they could come into the

house.  (Tr. at 95.)  While Agent Johnson was in the backyard  he and two other officers shined

flashlights into a bedroom window and saw the butt of a gun.  (Tr. at 95-96.)  Agent Johnson

also saw officers get Francisco from his room.  (Tr. at 96.)  After Francisco went upstairs

Detective Vincent read aloud a Consent to Search form to Ms. Beyale, Armando, and Francisco. 

(Tr. at 29.)  Ms. Beyale, Armando, and Francisco all signed the Consent to Search form.  (Tr. at

32.)  Detective Vincent had received verbal consent to search prior to receiving written consent. 

(Tr. at 87.)  Officers inside the house received both verbal and written consent to search before

they were informed that the officers in the backyard had shined a flashlight into a basement

window and had observed a shotgun inside the house.  When Detective Vincent filled out the

Consent to Search form he wrote down the wrong address.  However, Ms. Beyale noticed the

address was wrong and Detective Vincent corrected the address.  Detective Vincent made sure

that Ms. Beyale, Armando, and Francisco knew that their house was the house he wanted to

search.  (Tr. at 37.)

While Armando was signing the Consent to Search form, Francisco interrupted and asked

to go outside to talk to Detective Vincent.  Detective Vincent and Francisco went outside and

Francisco said he had a handgun in his bedroom.  Officers subsequently searched Francisco’s

room and found the handgun. 

During the search of the house officers found some bags with suspected controlled
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substances in them, drug paraphernalia, a shotgun, a handgun, and some ammunition.  (Tr. at 43

and 70.)

DISCUSSION  

The Fourth Amendment to the United States Constitution protects citizens from

unreasonable searches and seizures by government actors.  See U.S. Const. Amen. IV; United

States v. Sanchez, 89 F.3d 715, 717 (10th Cir. 1996).  In this case, the defendant claims that the

officers violated his Fourth Amendment rights “because officers breached the backyard

curtilage, peered into a window to see Francisco Ayala and a shotgun, seized Francisco, and

searched his room yielding drugs, firearms, and statements.”  (Dkt. No. 37.)  

The curtilage of the home receives the Fourth Amendment protections that attach to the

home itself.  Unties States v. Knapp, 1 F.3d 1026, 1029 (10th Cir. 1993).  “Curtilage is the area

to which extends the intimate activity associated with the sanctity of a man’s home and the

privacies of life.”  Oliver v. United States, 446 U.S. 170, 180 (1984).  

In United States v. Dunn, 480 U.S. 294, 301 (1987), the Supreme Court stated that four

factors should be considered in determining whether areas around a house are protected by the

Fourth Amendment: (1) the proximity of the area to the home; (2) inclusion of the area within an

enclosure surrounding the home; (3) the nature of the uses of the area; and (4) steps taken by the

resident to protect the area from observation.

Applying the Dunn factors, the court concludes in this case that the backyard is within

the curtilage of the home and entitled to the protections of the Fourth Amendment.  When the

law enforcement officers arrived at the house, at least two officers went into the backyard, which
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is fully enclosed and not accessible to the public.  While in the backyard, they shined lights into

the windows and saw the butt of a shotgun.  The officers in the backyard acted in violation of the

Fourth Amendment.  

The critical issue in this case is whether the actions of the officers in the backyard led to

the discovery of the guns and drugs.  When there is a constitutional violation the proper inquiry

is to determine whether the evidence was obtained through the violation or by means sufficiently

attenuated from the constitutional violation to purge the evidence of any taint.  Wong Sun v.

United States, 371 U.S. 471, 488 (1963).  The Supreme Court has emphasized that the

“attenuation analysis is only appropriate where, as a threshold matter, courts determine that ‘the

challenged evidence is in some sense the product of illegal governmental activity.’” New York v.

Harris, 495 U.S. 14, 18 (1990) (quoting United States v. Crews, 445 U.S. 463, 471). 

In this case, the police conduct in the backyard did not lead to the search for or the

discovery of the disputed evidence.  The testimonies of Detective Vincent and Agent Johnson

show that the officers had received voluntary consent to search the house prior to learning about

the activities of the officers in the backyard.  The evidence in this case was not “come at by

exploitation of . . . the defendant’s Fourth Amendment rights,” and it is not necessary to inquire

whether the taint of the Fourth Amendment violation was sufficiently attenuated to permit the

introduction of the evidence.  Id.  Here, Armando and Francisco admitted to the guns and Ms.

Beyale gave verbal consent to search the house, which was followed by Ms. Beyale, Armando,

and Francisco all signing a written Consent to Search form.  The illegal activities of the officers

in the backyard had no bearing on the actions of Detective Vincent in obtaining consent to search
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the house.

CONCLUSION

Having determined that the challenged evidence is not the product of illegal

governmental activity, the defendant’s Motion to Suppress is DENIED   

DATED this 4th day of October, 2011.

_________________________________
Dee Benson
United States District Judge
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IN THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH, CENTRAL DIVISION

UNITED STATES OF AMERICA,

Plaintiff,

v.

MARK ERIC BAYNE,

Defendant.

ORDER

Case No.  2:10-CR-1129 CW

Judge Clark Waddoups

BACKGROUND

Defendant Mark Eric Bayne (“Mr. Bayne”) has undergone two competency evaluations.  At

the request of Mr. Bayne’s counsel, Eric Nielson, D.S.W., conducted the first competency

evaluation.  In his report, dated February 10, 2011, Dr. Nielson concluded that Mr. Bayne suffers

from Schizophrenia, Paranoid Type.  Despite this diagnosis, Dr. Nielson further concluded that Mr.

Bayne was competent. 

Subsequently, the United States moved for a competency evaluation pursuant to 18 U.S.C.

§ 4241.  The court granted the motion and a second competency evaluation was conducted under the

direction of the United States Bureau of Prisons.  In a report, dated August 22, 2011, Rushton A.

Backer, licensed clinical psychologist, concurred that Mr. Bayne suffers from Schizophrenia,

Paranoid Type.  He further concluded, however, that Mr. Bayne is incompetent to stand trial at this

time.

At a hearing on October 13, 2011, both parties concurred that sufficient information is

contained in Dr. Backer’s report for the court to make findings about Mr. Bayne’s competency and



that additional evidence and oral arguments were not necessary.  Counsel for Mr. Bayne did note,

however, that Mr. Bayne disagrees with the conclusions stated in the report.  With that recognition,

the court makes the following findings.    

FINDINGS

Hallmark symptoms of Schizophrenia, Paranoid type “are delusions (strongly-held and false

beliefs based on incorrect inference about external reality) and hallucinations.”   Mr. Bayne1

experiences both delusions and auditory hallucinations.  During the second competency evaluation,

Mr. Bayne “presented as entitled, superior, and grandiose.”   His symptoms first appeared about2

fifteen years ago.  At that time, he was admitted into a psychiatric hospital and had to be restrained

and medicated against his will.   3

Mr. Bayne, however, denies any mental illness.  “He has no insight into [his] disorder; in his

mind his inability to function is not due to illness or aspects of his personality.  Rather, he perceives

that outside factors . . . have actively conspired to prevent him from achieving what he believes he

is due.”   Mr. Bayne has some understanding of the charges against him, the nature of the evidence,4

the plea bargaining process, appeal rights, and the consequences of a felony conviction.  5

Nevertheless, Mr. Bayne believes the government is conspiring against him, and “will

  Rushton A. Backer, Forensic Evaluation of Mark Bayne, 17 (Aug. 22, 2011).1

  Id. at 2.2

  Id. at 17.3

  Id. at 17–18.4

  Id. at 19.5
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interpret any decisions made by the Court through his delusional belief system.”   Mr. Bayne “would6

not consider a plea of not guilty by reasons of insanity” because according to him “he does not suffer

from a mental illness.”   Instead, Mr. Bayne wants to go trial so he can expose the injustices he has7

suffered.  “He wants to testify in court, regardless of whether his attorney is in agreement, in order

to tell of the abuses he has been subjected to.”   Mr. Bayne believes “unless his complaints are8

addressed,” even a verdict of “not guilty would be like getting ‘kicked in the ass,’ because he would

‘walk away with nothing.”   Ultimately Mr. Bayne believes he should receive $250,000 in damages,9

an award of a master’s degree, and then placement in a doctoral program of his choosing.10

Based on these facts, the court concurs with Dr. Backer’s statement that Mr. Bayne lacks the

“present ability to fully understand the nature and consequences of the court proceedings against

him.”   Additionally, he lacks the “ability to properly assist counsel in his defense” because “[h]e11

incorrectly views his current legal situation as part of his larger delusional belief system.”   This12

impacts not only “his decision making ability,” but also Mr. Bayne’s “willingness to accept legal

advice from his attorney.”13

  Id. at 18.6

  Id. at 19.7

  Id.8

  Id.9

  Id.10

  Id. at 20.11

  Id.12

  Id.13
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ORDER

For the foregoing reasons, the court concludes that Mr. Bayne is incompetent, and orders that

he be placed in the custody of the Attorney General to determine if competency can be restored

pursuant to 18 U.S.C. § 4241(d).  Such commitment shall not exceed four months, upon which time

the court will determine whether the trial may proceed or whether Mr. Bayne is subject to other

provisions of the law.

DATED this 17th day of October, 2011.

BY THE COURT:

____________________________________
Clark Waddoups
United States District Judge
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IN THE UNITED STATES DISTRICT COURT 

 
DISTRICT OF UTAH, CENTRAL DIVISION 

 
 

 
 
ADAM KARTIGANER, 
 

Plaintiff, 
 
v. 
 
JUAB COUNTY, HOBY METZ, MAY 
AUTOMOTIVE TOWING, and BARRY C . 
CONOVER, 
 

Defendants. 
 

 
 

 
MEMORANDUM DECISION AND 

ORDER 
 
 

Case No.  2:10-CV-842 
 

Judge Clark Waddoups 

 
INTRODUCTION 

 Before the court is the magistrate judge’s report and recommendation on various motions.  

(Rep. Rec.)(Dkt. No 28).  The court reviews the report and recommendation pursuant to 28 

U.S.C. § 636(b)(1), which states that the district court “shall make a de novo determination of 

those portions of the report or specified proposed findings or recommendations to which 

objection is made.”  The court adopts the magistrate judge’s articulation of the standards of 

review and the factual background.  (Rep. Rec., 1-4.)  For the reasons stated herein, the 

magistrate judge’s report and recommendation on the motions to quash for failure to timely serve 

are not adopted, and the motions denied.  The magistrate judge’s report and recommendation 

regarding May Automotive Towing, LLC’s (“May”) motion to dismiss is adopted, and the 

motion hereby granted. 
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ANALYSIS 

I. Motions to Quash for Failure to Timely Serve 

 Defendants Hoby Metz and Barry C. Conover (collectively “State Defendants”) move the 

court to quash the summons and dismiss Plaintiff’s corresponding causes of action for failure to 

timely serve.  (State Defs. Mot. Dismiss)(Dkt. No. 12).  Likewise, Defendant Juab County, Utah 

also moves to quash the summons and dismiss Plaintiff’s corresponding causes of action for 

failure to timely serve.  (Juab County Mot. Dismiss)(Dkt. No. 14.)  The two motions are 

similarly based on the premise that Plaintiff did not comply with Fed. R. Civ. P. (4)(m) by failing 

to serve Defendants within 120 days of filing his complaint. 

 28 U.S.C. § 1915 governs the authorization and commencement of proceedings in forma 

pauperis, which status was granted to Plaintiff on August 27, 2010.  See (Rep. Rec., 3) (Dkt. No. 

28).  This section permits “any court of the United States [to] authorize the commencement, 

prosecution or defense of any suit, action or proceeding, civil or criminal, or appeal therein, 

without prepayment of fees or security . . . .”  § 1915(a)(1).1  Continuing, § 1915(d) then states 

that “[t]he officers of the court shall issue and serve all process, and perform all duties in such 

cases.”  In that process served by Plaintiff was untimely is not determinative because it was not 

Plaintiff’s responsibility to serve.  Indeed, the language directs that the court “shall issue and 

serve process.”  Id.  Plaintiff will not be prejudiced for the court’s failure.  See Olsen v. Mapes, 

333 F.3d 1199, 1204-05 (10th Cir. 2003) (finding that a plaintiff proceeding in forma pauperis is 

entitled to rely on service by the U.S. Marshal, and is therefore not culpable for failure to serve 

where there is no evidence that the plaintiff failed to cooperate with the U.S. Marshals.).  The 

                                                           
1  The court notes the subsequent, confusing language that offers the payment exclusion to “a person who 
submits an affidavit that includes a statement of all assets such prisoner possesses that the person is unable to pay 
such fees or give security therefor.”  § 1915(a)(1).  Despite the language implicating prisoners, the benefits of § 
1915 are not limited to incarcerated parties, as noted by the preceding language.  Thus, the benefit of process by the 
court should have been extended to Plaintiff in this case. 
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motions to quash the summons and dismiss are denied.  Lastly, because Defendants to this action 

have submitted to the jurisdiction of the court through their motions, the parties are deemed 

served. 

II. May’s Motion to Dismiss 

 Defendant May moves the court to dismiss those causes of action in which May is 

named.  (May Mot. Dismiss)(Dkt. No. 10).  May argues that his Third and Eighth Causes of 

Action are time barred by the statute of limitations, and that the Fourth Cause of Action fails for 

failing to plead with particularity the necessary elements of a claim for conspiracy to violate 

Plaintiff’s civil rights.  (May Mot. Dismiss) (Dkt. No. 10).  The court adopts the magistrate 

judge’s report and recommendation and dismisses the causes of actions against May. 

A. The Third and Eighth Causes of Action  

 Plaintiff brings his Third Cause of Action against Defendant May, alleging that “his 

vehicle was illegally and unconstitutionally seized and illegally retained by defendants . . . .”  

(Am. Compl., 5.)  Plaintiff also brings his Eighth Cause of Action for willful and intentional 

destruction of property.  Id., 6.  The magistrate judge correctly notes that state law claims 

asserted in federal court are governed by the applicable state statutes of limitations.  See (Rep. 

Rec., 11), (citing Walker v. Armco Steel Corp., 446 U.S. 740, 753 (1980)).  As such, the 

magistrate judge recommends that this court dismiss the claim because the three year statute of 

limitations for property claims has passed, as articulated in Utah Code Ann. § 78B-2-305(2).  

(Rep. Rec., 12.)   

 In his objection, Plaintiff argues that the magistrate judge erred because a “four year 

personal injury ‘catch all’ tort statute of limitations [Utah Code Ann. § 78B-2-307(3)] is the 

operate statute regarding federal civil rights claims filed in federal district court.”  (Pl.’s 
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Objection, 6)(Dkt. No. 29).  This is incorrect.  § 78B-2-307(3) provides a statute of limitations of 

four years for “relief not otherwise provided for by law.”  Plaintiff fails to explain why the “catch 

all” statute should supplant the magistrate judge’s reliance of Utah Code Ann. § 78B-2-305(2), 

which clearly provides an action for property claims within three years.   

 Plaintiff’s Third Cause of Action relates to the taking of property, evidenced by the 

allegation of “embezzlement.”  See (Am. Compl., 4.)  The action is undoubtedly a property 

claim.  Similarly, Plaintiff’s Eighth Cause of Action for Willful and Intentional Destruction of 

Property is also a property claim.  And because the harm occurred on August 25, 2006 and filed 

August 24, 2010 – after the statutory three years had passed – the claims are now barred.  The 

magistrate judge’s report and recommendation on the Third and Eighth Causes of Action are 

therefore adopted, and the claims dismissed. 

B. The Fourth Cause of Action - Conspiracy 

 Regarding Plaintiff’s Fourth Cause of Action, this court adopts the magistrate judge’s 

report and recommendation and dismisses this cause of action for failing to meet the elements set 

forth in § 42 U.S.C. § 1985(3).  In addition to those reasons articulated by the magistrate judge, 

the court further finds that Plaintiff’s cause of action fails because his Amended Complaint does 

not allege facts sufficient to find that a conspiracy actually occurred.  The Tenth Circuit has 

stated, “[i]n pleading conspiracy, a plaintiff must allege specific facts showing agreement and 

concerted action among the alleged co-conspirators.  Conclusory allegations of conspiracy are 

insufficient to state a valid § 1983 claim. Thus, a plaintiff fails to state a claim for conspiracy 

absent specific facts showing a ‘meeting of the minds’ among the alleged co-conspirators.”  

Marino v. Mayger, 118 Fed. Appx. 393, 405 (10th Cir. 2004) (internal citations omitted).  

Indeed, Plaintiff insufficiently states that after Officer Metz instructed Plaintiff to exit the 
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vehicle, “Officer Metz then placed plaintiff under arrest for an alleged violation of the Utah State 

Tax Code.  Plaintiff’s vehicle was seized under the same allegedly bogus authority by officer 

Metz and his official police agent May Automotive Towing LLC.”  (Am. Compl., 2.)  Plaintiff’s 

allegations say nothing that can be construed to support a meeting of the minds, let alone 

constitute the required “specific facts.”  Plaintiff’s argument therefore fails. 

 The court also notes that Plaintiff’s objection has confused issues.  Plaintiff states that 

“[t]he Magistrate’s conclusion . . . that a class based animus or membership in a particular class 

is first necessary to pursue an action for invidious taxation is incorrect.”  (Pl.’s Objection, 8.)  

This is a misunderstanding of the magistrate judge’s report and recommendation.  The magistrate 

judge found that “Plaintiff has not shown that he is a member of a particular class or that he is a 

member of a particular class or that his membership in that class was the basis of the alleged 

conspiracy.”  (Rep. Rec., 14)(emphasis added).  Because Plaintiff’s claim of conspiracy is 

distinct to any invidious taxation claim, his argument likewise fails.  The magistrate judge’s 

report and recommendation Plaintiff’s Fourth Cause of Action is adopted, and the cause of action 

dismissed. 
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CONCLUSION 

 For the reasons stated herein, the State Defendants’ and Juab County’s motions (Dkt. No. 

12, 14) are DENIED.  May Automotive Towing, LLC’s motion to dismiss (Dkt. No. 10) is 

GRANTED.  May Automotive Towing, LLC is terminated as a party in this case. 

 DATED this 17th day of October, 2011. 

       BY THE COURT: 
 

       ____________________________________ 

       Clark Waddoups 

       United States District Judge 
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IN THE UNITED STATES DISTRICT COURT 

 
DISTRICT OF UTAH, CENTRAL DIVISION 

 
 

 
 
UNITED STATES OF AMERICA 
 

Plaintiff, 
 
v. 
 
GEORGE BADGER, et al. 
 

Defendants. 
 

 
 

 
ORDER 

 
 

Case No.  2:10-CV-0935-CW 
 

Judge Clark Waddoups 

 
Now before the court is the government’s sealed motion (Dkt. No. 54) to modify the 

Preliminary Injunction entered by the court on January 7, 2011 (Dkt. No. 46).  The government 

requests that the $10,000 limit to cover the Badger’s reasonable expenses, as imposed in 

paragraph 4(B) of the Preliminary Injunction, be reduced to $5,500 per month.  In reaching its 

decision, the court will first consider argument surrounding the legal standard involved, and then 

the modification itself. 

Defendants argue that a modification of the preliminary injunction is inappropriate as a 

matter of law.  Defendants cite a number of inapposite cases focused on final judgments and 

injunctions, which do not need to be distinguished here.  Simply stated, “in modifying a 

preliminary injunction, a district court is not bound by a strict standard of changed circumstances 

but is authorized to make any changes in the injunction that are equitable in light of subsequent 

changes in the facts or the law, or for any other good reason.”  Movie Systems, Inc. v. MAD 

Minneapolis Distrib., 717 F.2d 427, 430 (8th Cir. 1983).  Defendants have failed to provide direct 
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argument as to why this standard should not be adopted.  As such, Defendants’ argument is 

rejected. 

Regarding the merits of the proposed modification, the government supports its motion 

with deposition testimony and financial statements purporting to show that there is no rationale 

basis to conclude that the Badgers require more than $5,452.12 per month.  In addition, the 

government argues that the court “just picked [the $10,000 limit] out of the air.”  (U.S. Mem. 

Supp., ¶ 5)(Dkt. No. 55).  Although the government quotes accurately from the transcript, the 

government fails to provide the context in which the discussion occurred.  It is clear from the 

transcript that the court proposed a limit on the disbursements that would preserve the assets and 

the status quo.  (Dkt. No. 39-1, 31-44.)  The court also indicated that it was prepared to hear 

argument for a different amount, which the government then requested.  However, the 

government failed to present such evidence, though much of the evidence that the government 

now relies on was available to them at that time.  The court also notes that the government waited 

from January 2011 until July 2011 to request any modification or to provide evidence supporting 

a different limit.  And, without evidence that Defendants are actually approaching the $10,000 

limit, the record thus lacks support for any compelling need to modify the Preliminary Injunction.   

Nevertheless, Defendants do not deny that the limit proposed by the government is 

reasonable.  (Dkt. No. 57).  Furthermore, they have not provided evidence to contradict the 

evidence offered by the government, nor offered evidence to support a finding that they need an 

amount greater than that proposed by the government.  Therefore, based upon the evidence 

offered by the government and the failure of Defendants to object to that evidence, to offer 

contrary evidence, or to forward a rational basis explaining why the current $10,000 limit should 

remain unchanged, the court finds that the government has met its burden.  The Preliminary 

Injunction will therefore be amended to more accurately reflect Defendants’ necessary expenses.  
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The court concludes, however, that the limit proposed by the government should be rounded to 

$6,000 based upon the generality of the evidence offered, including its reliance on an obvious off-

the-cuff estimate proffered by counsel on Mrs. Badger’s behalf. 

  

IT IS SO ORDERED: 

1. The government motion to modify is GRANTED in part and DENIED in part. 

2. An amended order of preliminary injunction will follow this order, effective the same date 

as this ruling. 

 

  DATED this 17th day of October, 2011.     

        BY THE COURT: 
 

        _________________________________ 

        Clark Waddoups 

        United States District Judge 
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IN THE UNITED STATES DISTRICT COURT 

 
DISTRICT OF UTAH, CENTRAL DIVISION 

 
 

 
 
UNITED STATES OF AMERICA 
 

Plaintiff, 
 
v. 
 
GEORGE BADGER, et al. 
 

Defendants. 
 

 
 

 
AMENDED PRELIMINARY 

INJUNCTION 
 
 

Case No.  2:10-CV-0935-CW 
 

Judge Clark Waddoups 

 

This matter came before the court on December 1, 2010 for hearing on the United States’ 

Motion for Preliminary Injunction against George Badger, LaJuana Badger, the SB Trust, David 

Badger as Trustee for the SB Trust, and ARDCO Leasing & Investment LLC (“Defendants”). 

The United States was represented by AUSA Jeannette Swent and AUSA Tyler Murray. 

Defendants were represented by Shawn Tumer. After considering the briefing, affidavits, 

declarations, deposition testimony, and documents submitted by the parties, and the arguments of 

counsel, the court makes that following findings of fact and conclusions of law: 

1. Although the evidence presented by the government is weak, at this stage of the 

preceding the evidence preponderates slightly in favor of the government on the merits of 

its claims. 

2. The balance of harms favors the issuance of an injunction because of the risk that the 

funds at issue may be dissipated or transferred to an off-shore account. 

3. Although the government has failed to present evidence of an immediate threat that 

Defendants were about to dissipate or transfer the funds to an off-shore account, the fact 
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that Mr. George Badger has a judgment against him that is not contested and that he has 

failed to make payment on that judgment while the funds have been used for other 

purposes presents sufficient evidence to meet the government’s burden that there is a 

threat of irreparable harm to the government. 

4. The court finds that the public interest factor is largely neutral. Based upon the foregoing, 

and the court’s order filed the same day as this Amended Preliminary Injunction, the 

court hereby GRANTS the United States’ Motion to amend the Preliminary Injunction, 

and enters the following Preliminary Injunction, which shall remain in effect during the 

pendency of these proceedings: 

A. Except as set forth in paragraphs B and C of this order, Defendants George and 

LaJuana Badger, their agents, servants, employees and attorneys, and any others 

in active concert or participation with them, are restrained and enjoined from 

transferring, encumbering, liquidating, donating, selling, concealing, pledging, 

hypothecating, assigning, spending, withdrawing, disbursing, conveying, 

transferring by wire or otherwise disposing of any assets or income of George or 

LaJuana Badger, wherever located. 

B. Defendants George and LaJuana Badger may conduct their affairs as they 

normally conduct them with the following exception: if they intend or desire to 

spend or transfer more than a combined total of $6,000 in any 30 day period, then 

they must give counsel for the United States 30 days advance notice of the 

proposed expenditure(s) or transfer(s). If the United States objects to the proposed 

expenditure(s) or transfer(s), the government may apply for relief from the Court. 
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C. George and LaJuana Badger may pay their legal counsel reasonable fees for work 

performed on this matter. 

D. Defendants George and LaJuana Badger shall maintain their business and 

financial records. 

E. Defendants SB Trust, David Badger as Trustee for the SB Trust, and ARDCO 

Leasing and Investment, LLC (“Entity Defendants”) shall continue with their 

current ongoing businesses. 

F. Normal business expenses incurred by the Entity Defendants shall be paid. These 

business expenses shall include officer salaries, as they have been paid in the past, 

and payments for professional services, such as attorneys (including work 

performed in defending this action) and accountants. 

G. The Entity Defendants shall maintain business records. 

H. The Entity Defendants shall not alienate any of their assets. 

I. The Court denies the United States’ request for a regular monthly reporting. The 

United States may pursue such information through discovery. 

 
 
IT IS SO ORDERED this 17th day of October, 2011 
 

        BY THE COURT: 
 

        _________________________________ 

        Clark Waddoups 

        United States District Judge 
 



 

  

UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF UTAH 

FEDERAL DEPOSIT INSURANCE 
CORPORATION AS RECEIVER FOR 
AMTRUST BANK, 

Plaintiff, 

vs. 

INVESTOR QUALITY TITLE, LLC, a Utah 
limited liability company,  

Defendant. 

ORDER GRANTING STIPULATED 
MOTION FOR EXTENSION OF TIME 
TO FILE OPPOSITION 
MEMORANDUM TO DEFENDANT’S 
MOTION FOR LEAVE TO AMEND 
ANSWER TO AMENDED COMPLAINT 

Case No. 2:10-cv-01056 

Judge Clark Waddoups 
 
Magistrate Judge Brooke C. Wells 
 

 
Based on the Stipulated Motion for Extension of Time to File Opposition Memorandum 

to Defendant’s Motion for Leave to Amend Answer to Amended Complaint, and good cause 

appearing therefor,  

 

IT IS HEREBY ORDERED that Plaintiff is allowed up to and including Friday, October 

21, 2011 to file its opposition to Defendant’s Motion for Leave to Amend Answer to Amended     
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4846-1856-0268.1  

DATED this 17 October 2011. 

 

 
  
Brooke C. Wells 
United States Magistrate Judge 

 
 



















A02458 (Rev. 09/08) Judgment in a Criminal Case 
Sheet I 

UNITED ST~T~S DISTRICT COlT~1. OIfrl~!~PCOURr 
DIstrIct of Utah 

)
UNITED STATES OF AMERICA ) 

v. ) DIS 
)Jesus Gamiliel Rivera-Alvarez Case Number: DUTl'l~:11CR000663-001-CW) 

~~'---:-----
) USM Number: 29816-0t~1 I Y i::
) 
) Benjamin A. Hamilton 

Defendant's Attorney 

THE DEFENDANT: 


!t"pleaded guilty to count(s) 1 of the Information 


o pleaded nolo contendere to count(s) --------_....__._._------- --- ------
which was accepted by the court. 

--~ 

o was found guilty on count(s) 
after a plea of not gUilty. 

The defendant is adjudicated guilty of these offenses: 

Title & Section Nature of Offense Offense Ended 

8 U.S.C. §1326 Reentry of a Previously Removed Alien 1 

The defendant is sentenced as provided in pages 2 through __6__ of this judgment. The sentence is imposed pursuant to 
the Sentencing Reform Act of 1984. 

The defendant has been found not guilty on count(s) 

o Count(s) o are dismissed on the motion of the United States. 

It is ordered that the defendant must notify the United States attorney for this district within 30 days of any change ofname, residence, 
or mailing address until all fines, restitution, costs, and special assessments imposed by this judgment are fully paid. Ifordered to pay restitution, 
the defenoant must notify the court and United States attorney ofmaterial changes in economIc circumstances. 

Hon. Clark Waddoups District Court Judge 
Title of Judge ..._-...._..._-.Name ofJudge 
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DEFENDANT: Jesus Gamiliel Rivera-Alvarez 
CASE NUMBER: DUTX2:11 CR000663-001-CW 

. IMPRISONMENT 

The defendant is hereby committed to the custody of the United States Bureau of Prisons to be imprisoned for a 
total tenn of: 

37 months. 

'¢. 	The court makes the following recommendations to the Bureau of Prisons: 

the defendant be designated to a facility in Texas for family visitation. 

'¢. 	The defendant is remanded to the custody of the United States Marshal. 

D 	 The defendant shall surrender to the United States Marshal for this district: 


D at D a.m. p.m. on 


D as notified by the United States Marshal. 


D 	 The defendant shall surrender for service of sentence at the institution designated by the Bureau of Prisons: 


D before 2 p.m. on 


D as notified by the United States Marshal. 


D as notified by the Probation or Pretrial Services Office. 


RETURN 

I have executed this judgment as follows: 

Defendant delivered on 	 to 

a ...__...........~_~~ _~_ ~.....~_~~ ______ , with a certified copy of this judgment. 


By __~~._~~~ _---== 

DEPUTY VNITED STATES MARSHAL 
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Sheet 3 - Supervised Release 

Judgment-Page __3_ _ ofDEFENDANT: Jesus Gamiliel Rivera-Alvarez 
CASE NUMBER: DUTX2:11CR000663-001-CW 

SUPERVISED RELEASE 

Upon release from imprisonment, the defendant shall be on supervised release for a term of: 

36 months 

The defendant must report to the probation office in the district to which the defendant is released within 72 hours of release from the 
custody of the Bureau of Prisons. 

The defendant shall not commit another federal, state or local crime. 

The defendant shall not unlawfully possess a controlled substance. The defendant shall refrain from an)' unlawful use of a controlled 
substance. The defendant shall submit to one drug test within 15 days of release from imprisonment and at least two periodic drug tests 
thereafter, as determined by the court. 

o 	 The above drug testing condition is suspended, based on the court's determination that the defendant poses a low risk of 
future substance abuse. (Check, ifapplicable.) 

The defendant shall not possess a firearm, ammunition, destructive device, or any other dangerous weapon. (Check, ifapplicable.) 

The defendant shall cooperate in the collection of DNA as directed by the probation officer. (Check, ifapplicable.) 

The defendant shall comply with the requirements of the Sex Offender Registration and Notification Act (42 U.S.c. § 1690 I, et seq.) D as directed by the probatIOn officer, the Bureau of Prisons, or any state sex offender registration agency in which he or she resides, 
works, is a student, or was convicted of a qualifying offense. (Check, ifapplicable.) 

The defendant shall participate in an approved program for domestic violence. (Check, ifapplicable.) 

If this judgment imposes a fine or restitution, it is a condition of supervised release that the defendant pay in accordance with the 
Schedule of Payments sheet of this judgment. 

The defendant must comply with the standard conditions that have been adopted by this court as well as with any additional conditions 
on the attached page. 

STANDARD CONDITIONS OF SUPERVISION 

1) the defendant shall not leave the judicial district without the permission ofthe court or probation officer; 


2) the defendant shall report to the probation officer and shall submit a truthful and complete written report within the first five days of 

each month; . 

3) the defendant shall answer truthfully all inquiries by the probation officer and follow the instructions of the probation officer; 

4) the defendant shall support his or her dependents and meet other family responsibilities; 

5) the defendant shall work regularly at a lawful occupation, unless excused by the probation officer for schooling, training, or other 
acceptable reasons; 


6) the defendant shall notify the probation officer at least ten days prior to any change in residence or employment; 


7) the defendant shall refrain from excessive use of alcohol and shall not purchase, possess, use, distribute, or administer any 

controlled substance or any paraphernalia related to any controlled substances, except as prescribed by a physician; 

8) the defendant shall not frequent places where controlled substances are illegally sold, used, distributed, or administered; 

9) the defendant shall not associate with any J1ersons engaged in criminal activity and shall not associate with any person convicted of a 
felony, unless granted permission to do so by the probation officer; 

10) the defendant shall permit a probation officer to visit him or her at any time at home or elsewhere and shall permit confiscation ofany 
contraband observed in plain view of the probation officer; 

11) the defendant shall notify the probation officer within seventy-two hours ofbeing arrested or questioned by a law enforcement officer; 

12) the defendant shall not enter into any agreement to act as an informer or a special agent of a law enforcement agency without the 
permission of the court; and 

13) 	 as directed by the probation officer, the defendant shaH notify third parties of risks that may be occasioned by the defendant's criminal 
record or ~ersonal history or characteristics and shall permit the probation officer to make such notifications and to confmn the 
defendant s compliance with such notification requirement. . 
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Judgment-Page 4 of 6 
DEFENDANT: Jesus Gamiliel Rivera-Alvarez 
CASE NUMBER: DUTX2:11CR000663-001-CW 

SPECIAL CONDITIONS OF SUPERVISION 

1. The defendant shall not illegally reenter the United States. If the defendant returns to the United States during the 
period of supervision, he/she is instructed to contact the United States Probation Office in the District of Utah within 72 
hours of arrival in the United States. 
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DEFENDANT: Jesus Gamiliel Rivera-Alvarez 
CASE NUMBER: DUTX2: 11 CR000663-001-CW 

CRIMINAL MONETARY PENALTIES 

The defendant must pay the total criminal monetary penalties under the schedule of payments on Sheet 6. 

Assessment Restitution 
TOTALS $ 100.00 $ $ 

The determination of restitution is deferred until . An Amended Judgment in a Criminal Case (AG 245C) will be entered -_...._-
after such determination. 


o The defendant must make restitution (including community restitution) to the following payees in the amount listed below. 

If the defendant makes a partial payment, each payee shall receive an approximately proportioned payment, unless specified otherwise in 
the priority order or percentage payment column below. However, pursuant to 18 U.S.C. § 3664(i), all nonfederal victims must be paid 
before the United States is paid. 

Name of Payee 	 Total Loss'" Restitution Ordered Priority or Percentage 

TOTALS $ 0.00 	 0.00 

o 	 Restitution amount ordered pursuant to plea agreement $ 

o 	 The defendant must pay interest on restitution and a fine of more than $2,500, unless the restitution or fine is paid in full before the 
fifteenth day after the date of the judgment, pursuant to 18 U.S.C. § 3612(f). All of the payment options on Sheet 6 may be subject 
to penalties for delinquency and default, pursuant to 18 U.S.C. § 3612(g). 

o 	 The court determined that the defendant does not have the ability to pay interest and it is ordered that: 

the interest requirement is waived for the 0 fine 0 restitution. 

o the interest requirement for the fine restitution is modified as follows: 

'" Findings for the total amount oflosses are required under Chapters 109A, 110, 11 OA, and ll3A ofTitle 18 for offenses committed on or after 
SeptemJjer 13, 1994, but before April 23, 1996. 
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DEFENDANT: Jesus Gamiliel Rivera-Alvarez 
CASE NUMBER: DUTX2:11CR000663-001-CW 

SCHEDULE OF PAYMENTS 

Having assessed the defendant's ability to pay, payment of the total criminal monetary penalties is due as follows: 

A r;/ Lump sum payment of$ ~1O~O~.~O~O~........_~~ due immediately, balance due 

D 
D 

not later than 
in accordance C, D D, D 

, or 
E,or F below; or 

B D Payment to begin immediately (may be combined with DC, DD,or F below); or 

C D Payment in equal (e,g" weekly, monthly, quarterly) installments of $ over a period of 
(e,g., months or years), to commence (e.g., 30 or 60 days) after the date of this judgment; or 

D D Payment in equal (e,g., weekly, monthly, quarterly) installments of $ over a period of 
(e,g., months or years), to commence (e,g.. 30 or 60 days) after release from imprisonment to a 

term of supervision; or 

E D Payment during the term of supervised release will commence within (e,g., 30 or 60 days) after release from 
imprisonment. The court will set the payment plan based on an assessment of the defendant's ability to pay at that time; or 

F D Special instructions regarding the payment of criminal monetary penalties: 

Unless the court has expressly ordered otherwise, ifthis judgment imposes imprisonment, payment ofcriminal monetary penalties is due during 
imprisonment, All cnminal monetary penalties, except those payments made through the Federal Bureau of PrIsons' Inmate Financial 
Responsibility Program, are made to the clerk of the court, 

The defendant shall receive credit for all payments previously made toward any criminal monetary penalties imposed. 

D Joint and Several 

Defendant and Co-Defendant Names and Case Numbers (including defendant number), Total Amount, Joint and Several Amount, 
and corresponding payee, if appropriate. 

The defendant shall pay the cost ofprosecution. 

D The defendant shall pay the following court cost(s): 

D The defendant shall forfeit the defendant's interest in the following property to the United States: 

Payments shall be applied in the following order: (I) assessment, (2) restitution principal, (3) restitution interest, (4) fine principal, 
(5) fine interest, (6) community restitution, (7) penalties, and (8) costs, including cost of prosecution and court costs. 













IN THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH, CENTRAL DIVISION

UNITED STATES OF AMERICA,

                                  Plaintiff,

vs.

KURTIS ANTHONY RAY,

                                 Defendant.

:

:

:

:

:

:

Case #: 2:11CR00800 TS

ORDER OF FORFEITURE

JUDGE Ted Stewart

______________________________________________________________________________

IT IS HEREBY ORDERED that:

1. As a result of a plea of guilty to Count 1 of the Information for which the government

sought forfeiture pursuant to 18 U.S.C. § 2253(a)(3),  the defendant Kurtis Anthony Ray, shall

forfeit to the United States all property, real or personal, that is derived from, used, or intended

to be used in violation of 18 U.S.C. §2252A, including but not limited to:

• HTC Evo cell phone with ScanDisk MicroSD card, serial number A10000136D7A7B

• Lexar 256MB USB Drive, serial number: none

• 2 HP Pavilion DV7 computers, serial number: none

• 8 assorted SD memory cards

2. The Court has determined that based on being found guilty of Possession of Child

Pornography, the above-named properties is subject to forfeiture, that the defendant had an

interest in the properties, and that the government has established the requisite nexus between

such properties and such offense;
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IT IS HEREBY ORDERED, ADJUDGED, AND DECREED THAT:

3. Pursuant to 18 U.S.C. § 2253(a)(3), and Rule 32.2(b)(1), Federal Rules of Criminal

Procedure, the above identified property is hereby forfeited to the United States.

4. Upon the entry of this Order, in accordance with Fed. R. Crim. P. 32.2(b)(3), theAttorney

General (or a designee) is authorized to seize the properties and conduct any discovery proper in

identifying, locating, or disposing of the property subject to forfeiture.

5. Upon entry of this Order the Attorney General or its designee is authorized to

commence any applicable proceeding to comply with statutes governing third party interests,

including giving notice of this Order.

6. The United States shall publish notice of this Order on its intent to dispose of the

property on the Government’s internet website, www.forfeiture.gov.  The United States may

also, to the extent practicable, provide written notice to any person known to have an alleged

interest in the subject property.

 7. Any person, other than the above named defendant, asserting a legal interest in

the subject property may, within thirty days of the final publication of notice or receipt of notice,

whichever is earlier, petition the Court for a hearing without a jury to adjudicate the validity of

his alleged interest in the subject property, and amendment of the order of forfeiture pursuant to

21 U.S.C. § 853.

 8. Pursuant to Fed. R. Crim. P. 32.2(b)(4), this Order of Forfeiture shall become

final as to the defendant at the time of sentencing and shall be made part of the sentence and

included in the judgment.  If no third party files a timely claim, this Order shall become the Final

Order of Forfeiture, as provided by Fed. R. Crim. P. 32.2(c)(2).

 9. Any petition filed by a third party asserting an interest in the subject property
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shall be signed by the petitioner under penalty of perjury and shall set forth the nature and extent

of the petitioner’s acquisition of the right, title, or interest in the subject property, any additional

facts supporting the petitioners claim and relief sought.

10. After the disposition of any motion filed under Fed. R. Crim. P. 32.2(c)(1)(A) and

before a hearing on the petition, discovery may be conducted in accordance with the Federal

Rules of Criminal Procedure upon a showing that such discovery is necessary or desirable to

resolve factual issues.

11. The United States shall have clear title to the subject property following the

Court’s disposition of all third party interests, or, if none, following the expiration of the period

provided in 21 U.S.C. § 853 which is incorporated by 18 U.S.C. § 982(b) for the filing of third

party petitions.

12. The Court shall retain jurisdiction to enforce this Order, and to amend it as

necessary, pursuant to Fed. R. Crim. P. 32.2(e).

Dated this 17th day of October, 2011.

BY THE COURT:

________________________
TED STEWART, Judge
United States District Court
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BRETT J. DELPORTO (6862) 
Assistant Attorney General 
MARK L. SHURTLEFF (4666) 
Utah Attorney General 
160 East 300 South, 6th Floor 
PO BOX 140854 
Salt Lake City, Utah 84114-0854 
Telephone: (801) 366-0180 
Bdelporto@utah.gov 
Respondent’s counsel 

 
IN THE UNITED STATES DISTRICT COURT 
DISTRICT OF UTAH, CENTRAL DIVISION 

 
 

FLOYD CORRY ROBINSON SR., 

Petitioner,  

v. 

DENNIS SORENSEN, Warden 
C.U.C.F., 

Respondent. 

 
Case No.  2:11-CV-00131 DAK 

 
 

ORDER GRANTING 7-DAY 
EXTENSION  

 
 

 District Judge Dale A. Kimball 
 

 
Based upon the State’s motion and for good cause, 
 
IT IS HEREBY ORDERED that the time for the State to file its response to 

the petition for habeas corpus relief under 28 U.S.C. § 2254, filed by Floyd Corry 

Robinson, Sr., is extended to October 21, 2011. 

DATED: October 17, 2011.     BY THE COURT: 

      

_____________________________________ 



FILED 
U.S. DISTRICT COURT 

zml OCT I W P 2: I 3 

DIS ieT UTMi 
David R. Olsen (Utah Bar No. 2458) 
Paul M. Simmons (Utah Bar No. 4668) 
Charles T. Conrad (Utah Bar No. 12726) 
DEWSNUP, KING & OLSEN 
36 South State Street, Suite 2400 
Salt Lake City, Utah 84111 
Telephone: (801) 533-0400 
Facsimile: (801) 363-4218 
E-mail: dolse@dkolaw.com 

psimm@dkolaw.com 
cconrad@dkolaw.com 

Attorneys for Plaintiffs 

IN THE UNITED STATES DISTRICT COURT 


DISTRICT OF UTAH, CENTRAL DIVISION 


KAREN CHRISTOFFERSEN; BART 
CHRISTOFFERSEN; KC 
CHRISTOFFERSEN; JESSE ANNE 
CHRISTOFFERSEN; PHYLLIS 
CHRISTOFFERSEN; and THE ESTATE OF 
ALAN CHRISTOFFERSEN, deceased, 

Plaintiffs, 

vs. 

UNITED PARCEL SERVICE, INC., 
LIBERTY MUTUAL INSURANCE 
GROUP, and JOHN DOES 1-10, 

Defendants. 

ORDER FOR EXTENSION OF 
TIME 

Case No: 2: 11 cv0259 BJS 

Honorable Bruce S. Jenkins 

mailto:cconrad@dkolaw.com


Based upon the motion for an extension of time filed by plaintiffs Karen Christoffersen, 

Bart Christoffersen, KC Christoffersen, Jess'f Anne Christoffersen, Phyllis Christoffersen, and 

the Estate of Alan Christoffersen, deceased, (collectively, "Plaintiffs") and the parties' 

stipulation and good cause appearing, 

IT IS HEREBY ORDERED THAT the Plaintiffs may have an extension of time to and 

including October 19, 2011, to respond to United Parcel Service's, Inc.'s Opposition to -
Plaintiffs' Motion For Leave to Accept Settlement. 

.1}--v' 

Dated this ~ day of October, 2011. 


BY THE COURT 


Approved as to Form: 

/s/ Melinda K. Bowen 
JohnR. Lund 
Melinda K. Bowen 
SNOW CHRISTENSEN & MARTINEAU 
10 Exchange Place, 11 th Floor 
P.O. Box 45000 
Salt Lake City, UT 84145-5000 



DATED this 13th day of October, 2011. 

DEWSNUP KING & OLSEN 

/s/ Charles T. Comad 
David R. Olsen 
Paul M. Simmons 
Charles T. Comad 
Attorneysfor Plaintiffs 



CERTIFICATE OF SERVICE 

I hereby certify that on this 13th day of October, 2011, I caused a true and correct copy of 

the within and foregoing ORDER FOR EXTENSION OF TIME to be served via CMIECF 

service, to be served upon the following: 

Matthew L. Lalli 
AdamC. Buck 
SNELL & WILMER 
15 W. South Temple, Ste 1200 
Beneficial Tower 
Salt Lake City, UT 84101-1004 

JohnR. Lund 
Melinda K. Bowen 
SNOW CHRISTENSEN & MARTINEAU 
10 Exchange Place, 11 th Floor 
P.O. Box 45000 
Salt Lake City, UT 84145-5000 

/s/ Charles T. Conrad 



FILED 
U.S. DISn~ICT COURT' 

Joseph G. Pia (9945) 2011 OCT I '-I PI: 5 l 
Nathan S. Dorius (8977) 
PIA ANDERSON DORIUS REYNARD & MOSS DiS T JTMI 
222 South Main Street, Suite 1800 
Salt Lake City, Utah 84101 
Telephone: (801) 350-9000 
Facsimile: (801) 9S0-90 10 
E-mail: ~~~=~-"-'-=~ 

Attorneys for Plaintiffs 

IN THE UNITED STATES DISTRICT COURT 


DISTRICT OF UTAH, CENTRAl, DIVISION 


Liability Company, 

Plaintiff, 

v. 

CAMELOT ENTERTAINMENT GROUP, 
INC., a Delaware Corporation; CAMELOT 
FILM GROUP. INC., a Nevada Corporation; 
CAMELOT DISTRIBUTION GROUP, INC., 
a Nevada Corporation. ROBERT P. ATWELL 
an individual; JAMIE R. THOMPSON, an 
individual~ STEVEN ISTOCK, an individual; 
TED BAER, an individual; PETER 
JAROWEY, an individual, 

Defendants. 

STIPULATED MOTION AND ORDER TO 

ST A Y ALL PROCEEDINGS 


Civil No.2: 11-cv-00288 


Judge Clark Waddoups 


Counsel for Plaintiff Incentive Capital, LLC ("Plaintiff' or "Incentive") and counsel for 

Defendants Camelot Entertainment Group, Inc., Camelot Film Group, Inc., Camelot Distribution 

Group Inc., Robert P. Atwell, Jamie R. Thompson, Steven Istock ("Camelot Defendants"), Ted 



Baer, and Peter Jarowey hereby jointly move the Court for the entry of a stay of all proceedings 

and deadlines in the above-referenced action while the parties seek to effectuate settlement, as 

follows: 

I. That a stay of all proceedings and deadlines be entered for approximately thirty 

(30) days until November 14,2011 ("Stay Period") for all of the parties to continue settlement 

discussions and settle this case if possible. 

2. On or before November 14, 201 L Incentive will inform the Court as to its view of 

the status of settlement discussions, and either file a dismissal with prejudice, or request that the 

Court continue the case. 

3. If the case is continued, the Defendants, and each of them, will have until 

November 29,2011 to file a response to Incentive's Motion for Writ of Attachment [Docket 

Entry No. 103]. 

4. During the Stay Period no attorney is obliged to file an Attorneys' Planning 

Report or respond to the Attorneys' Planning Report which has been filed by Incentive. 

5. Should the case proceed beyond the Stay Period, the dates proposed by Incentive 

in its Attorneys' Planning Report will necessarily need to be changed. Therefore, Incentive 

respectfully withdraws the Attorneys' Planning Report it recently filed [Docket Entry No. 116], 

and reserves the right to refile such a report at a future date. 

6. The parties request that the initial pretrial conference scheduled for November 9, 

2011 be postponed and reset at the next available date should this case proceed beyond the Stay 

Period. 
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7. Dennis R. James of Morgan Minnock Rice & James has made a special 

appearance for the purpose of challenging jurisdiction on behalf of his client, Ted Baer. Dennis 

R. James's signature on this Stipulated Motion shall in no way constitute a waiver or 

compromise of Ted Baer's position that the Court does not have personal jurisdiction over him in 

this matter. 

8. Wayne G. Petty of Moyle & Draper, P.c. has made a special appearance for the 

purpose of challenging jurisdiction on behalfofhis client, Peter Jarowey. Wayne Petty's 

signature on this Stipulated Motion shall in no way constitute a waiver or compromise of Peter 

Jarowey's position that the Court does not have personal jurisdiction over him in this matter. 

Dated: October 13.2011 

PIA, ANDERSON, DORIUS, REYNARD & MOYLE & DRAPER, P.c. 
MOSS 

By: lsi Wayne G. Petty 
By: lsi Joseph Pia Wayne G. Petty 

Joseph Pia 
Attorneys/or Defendant Peter Jarowey 

Attorneys for PlaintiffIncentive Capital, LLC 

LEVITAN LAW OFFICES MORGAN MINNOCK RICE & 
JAMES 

By: lsi Jonathan Levitan· 
By: lsi Dennis R. James 

VAN COTT BAGLEY CORNALL & 
McCARTHY Attorneyfor Defendant Ted Baer 

By: lsi John Snow 
Attorneys for Defendants Camelot 
Entertainment Group, Inc., Camelot Film 
Group, Inc., Camelot Distribution Group Inc., 
Robert P. Atwell, Jamie R. Thompson, Steven 
Istock, 

[OR~ER ON FOLLOWING PAGE] 
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Date: ((0 *(1 J I) 

SO ORDERED: 

United States Magistrate Judge 
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IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

In re:

DARIN W. ROHEAD, 

Debtor. 

STEPHEN W. RUPP, Chapter 7
Bankruptcy Trustee,

Plaintiff,

vs.

JENNIFER L. ROHEAD, individually,
JENNIFER L. ROHEAD, Trustee of the
JENNIFER L. ROHEAD 2007 TRUST,
and NOTTING HILL INVESTMENTS,
LLC, a Utah limited liability company, 

Defendants.

ORDER 

Case No.  2:11CV304 DAK

This matter is before the court on the Chapter 7 Bankruptcy Trustee Stephen W. Rupp’s

(“Trustee”) Motion for Prejudgment Writ.  An evidentiary hearing on the motion was held on

September 27, 2011. At the hearing, the Trustee was represented by Jeremy C. Sink  Defendants

were represented by John S. Chindlund and Michael N. Zundel.  Before the hearing, the court

carefully considered the memoranda and other materials submitted by the parties.  Since taking

the matter under advisement, the court has further considered the law and facts relating to this



motion. Now being fully advised, the court renders the following Order.

BACKGROUND

In the instant case, the Trustee alleges that Defendants received certain pre-petition

transfers, totaling in excess of $2,000,000.00, which constitute transfers that may be avoidable

and recoverable under Utah law and the Bankruptcy Code.  Accordingly, the Trustee has

requested an order pursuant to Rule 64 of the Federal Rules of Civil Procedure, made applicable

herein pursuant to Rule 7064 of the Federal Rules of Bankruptcy Procedure, and Rule 64A and

64C of the Utah Rules of Civil Procedure, directing that the Clerk of the Court issue a

prejudgment writ of attachment over funds held in an investment account and an annuity which

were transferred to the Defendants.  

It is undisputed that the investment account and the annuity remain within the

Defendants’ control.   The Trustee contends that the Defendants have been spending, liquidating,

and/or otherwise dissipating the monies held in the investment account and the annuity.  The

Trustee claims that he seeks to preserve the status quo during this litigation by preventing

Defendants from directly or indirectly spending, moving, transferring, secreting, assigning,

conveying, encumbering, liquidating, or in any other manner disposing of the monies held in the

investment account and the annuity or otherwise preventing the Trustee from recovering the

transfers made to the Defendants. 

DISCUSSION  

This court applies Utah’s rules for prejudgment seizure of property.  Under Utah law, a

party may obtain a prejudgment writ of attachment if it can demonstrate (1) a prejudgment writ is

2



proper under Utah R. Civ. P. 64A, and (2) the additional requirements of Utah R. Civ. P. 64C for

a writ of attachment are met.  Id.    Under Rule 64A of the Utah Rules of Civil Procedure, a

prejudgment writ is proper if four elements are met: (1) “the property is not earnings and not

exempt from execution;” (2) “the writ is not sought to hinder, delay or defraud a creditor of the

defendant;” (3) there is a “substantial likelihood that the plaintiff will prevail on the merits of the

underlying claim;” and (4) at least one additional element from an enumerated list provided by

the rule.  Utah R. Civ. P. 64A(c)  (“Grounds for a prejudgment writ include . . . all of the

requirements listed in subsections (c)(1) through (c)(3) and at least one of the requirements listed

in subsections (c)(4) through (c)(10) . . . .”); see The Breckenridge Fund, LLC v. Fonix Corp.,

No. 2:07-CV-279, 2007 WL 1555795, at *3 (D. Utah May 22, 2007).  The burden is on the

Trustee to prove the facts necessary to support the writ.   Utah R. Civ. P. 64 (A)(h).

In this case, after listening to the evidence, the court finds that the Trustee has not met his

burden of demonstrating that there is a substantial likelihood that he will prevail on the merits of

the underlying claim.   The Trustee alleges that the Transfers are avoidable, pursuant to 11

U.S.C. § 544(b), as fraudulent transfers pursuant to Utah Code Ann. § 25-6-5.   Utah Code Ann.

§ 25-6-5 states in relevant part: 

(1) A transfer made or obligation incurred by a debtor is fraudulent as to a creditor
… if the debtor made the transfer or incurred the obligation: (a) with actual intent
to hinder, delay, or defraud any creditor of the debtor; or (b) without receiving a
reasonably equivalent value in exchange for the transfer or obligation; . . . 

The court finds that there are significant questions regarding whether the Debtor received

a reasonably equivalent value in exchange for the Transfers.   While the Trustee might ultimately

3



prove to be correct that the value of Powerhouse Communications was zero, his preliminary

conclusions on this subject lacked foundation and were based on speculation and inferences.  

Because the Trustee lacked a firm basis for his conclusion about the value of Powerhouse at the

time of the Transfers, and this calculation is critical to determining whether the Debtor received

reasonably equivalent value in exchange for the Transfers, the court is not persuaded that there is

a substantial likelihood of success on the merits of the Trustee’s claim.   Accordingly, the court

cannot grant the motion for a prejudgment writ.    If, after further analysis, the Trustee has a firm1

basis for his conclusions about the reasonably equivalent value of the Transfers at issue, he may

file another motion for a prejudgment writ.  

CONCLUSION

For the foregoing reasons and good cause appearing, IT IS HEREBY ORDERED that the

Trustee’s Motion for Prejudgment Writ [Docket No. 8]  is DENIED without prejudice to renew

at a later date.   

DATED this 17  day of October, 2011.th

BY THE COURT:

                                                                             
DALE A. KIMBALL
United States District Judge

  Because the court has determined that the Trustee has not satisfied his burden of1

demonstrating that there is a substantial likelihood of success on the merits, the court need not
address the other criteria for obtaining a prejudgment writ.  

4



IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

JESSE ANNE MAJORS,

   Plaintiff, Case No. 2:11-CV-558-CW-SA

   v.

THOMAS JEFFERSON SCHOOL OF
LAW, RUDY HASL, JEFFREY
JOSEPH, BETH KRANSBERGER, ERIC
MITNICK, JULIE GARRETT, CLAIRE
WRIGHT, JOY DELMAN, JULIE
CROMER-YOUNG, ARNOLD
ROSENBERG, JANE LARRINGTON,
PATRICK MEYER, LISA FERREIRA,
ANGELA BAYNE, JAN DAUSS, LISA
CHIGOS, CATHERINE DEAN, and
ALL MEMBERS OF THE ETHICS
COMMITTEE OF THOMAS JEFFERSON
SCHOOL OF LAW 2006-2011,

ORDER GRANTING MOTION TO
WITHDRAW AS COUNSEL

   Defendants.

Before the Court is a Motion to Withdraw as Counsel.  (Doc.

47.)  Having reviewed the motion, and good cause appearing, IT IS

HEREBY ORDERED that the motion is GRANTED.

DATED this 17th day of October, 2011.

BY THE COURT:

                                
SAMUEL ALBA              
United States Magistrate Judge
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IN THE UNITED STATES DISTRICT COURT  

FOR THE DISTRICT OF UTAH CENTRAL DIVISION 

 

VILATE MARTIN, SCHEDULING ORDER AND  

ORDER VACATING HEARING 
 Plaintiff, 

v. Case No. 2:11-cv-00734-TC 

PFIZER, INC. (a foreign corporation), 

WYETH CONSUMER HEALTHCARE (a 

foreign corporation), and DOES I-X, 

District Judge  

 Defendant. Magistrate Judge David Nuffer 

 

 Pursuant to Fed.R. Civ P. 16(b), the Magistrate Judge
1
 received the Attorneys’ Planning 

Report filed by counsel (docket #11).   The following matters are scheduled.  The times and 

deadlines set forth herein may not be modified without the approval of the Court and on a 

showing of good cause. 

 

 IT IS ORDERED that the Initial Pretrial Hearing set for 12/7/2011 @ 11:00 a.m. is 

VACATED 

**ALL TIMES 4:30 PM UNLESS INDICATED** 

1.  PRELIMINARY MATTERS  DATE 

  Nature of claims and any affirmative defenses:   

 a. Was Rule 26(f)(1) Conference held?  10/6/11 

 b. Has Attorney Planning Meeting Form been submitted?  10/10/11 

 c. Was 26(a)(1) initial disclosure completed?  10/24/11 

2.  DISCOVERY LIMITATIONS  NUMBER 

 a. Maximum Number of Depositions by Plaintiff(s)  10 

 b. Maximum Number of Depositions by Defendant(s)  10 

 c. Maximum Number of Hours for Each Deposition 

(unless extended by agreement of parties) 

 7 

 d. Maximum Interrogatories by any Party to any Party  25 

 e. Maximum requests for admissions by any Party to any 

Party 

 50 
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f. Maximum requests for production by any Party to any 

Party 

 
25 

 
g. Discovery of electronically stored information should be handled as follows: TIF 

format 

 
h. Claim of privilege or protection as trial preparation material asserted after production 

shall be handled as follows:  Any privileged documents that were inadvertently 

produced shall be immediately returned to the party producing the information.  Any 

documents withheld from production based upon a claim of privilege shall be 

identified on a privilege log. 

3.  AMENDMENT OF PLEADINGS/ADDING PARTIES
2
 DATE 

 a. Last Day to File Motion to Amend Pleadings  3/19/12 

 b. Last Day to File  Motion to Add Parties  3/19/12 

4.  RULE 26(a)(2) REPORTS FROM EXPERTS
3
  DATE 

 a. Plaintiff  8/17/12 

 b. Defendant  10/17/12 

 c. Counter reports  11/16/12 

5.  OTHER DEADLINES  DATE 

 a. Discovery to be completed by:   

  Fact discovery  7/2/12 

  Expert discovery  12/3/12 

 b. Deadline for filing dispositive or potentially dispositive 

motions 

 1/31/13 

6.  SETTLEMENT/ALTERNATIVE DISPUTE RESOLUTION DATE 

 a. Referral to Court-Annexed Mediation: No  

 b. Referral to Court-Annexed Arbitration No  

 c. Evaluate case for Settlement/ADR on  12/3/12 

 d. Settlement probability: Fair  

7.  TRIAL AND PREPARATION FOR TRIAL TIME DATE 

 a. Rule 26(a)(3) Pretrial Disclosures
4
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  Plaintiff  
05/24/13 

  Defendant  
06/07/13 

 b. Objections to Rule 26(a)(3) Disclosures       

(if different than 14 days provided in Rule) 

 
 

15 days 

prior to trial 

 c. Special Attorney Conference
5
 on or before  

06/21/13 

 d. Final Pretrial Conference  3:00 p.m.   07/08/13 

 e. Trial    Length   

  i. Jury Trial   5 days  8:30 a.m. 07/29/13 

8.  OTHER MATTERS   

  
Counsel should contact chambers staff of the judge presiding in the case regarding 

Daubert and Markman motions to determine the desired process for filing and hearing 

of such motions.  All such motions, including Motions in Limine should be filed well 

in advance of the Final Pre Trial.  Unless otherwise directed by the court, any 

challenge to the qualifications of an expert or the reliability of expert testimony under 

Daubert must be raised by written motion before the final pre-trial conference. 

 Dated October 14, 2011. 

 

BY THE COURT: 

 

____________________________ 

David Nuffer 

U.S. Magistrate Judge 

 

                                                 
1
 The Magistrate Judge completed Initial Pretrial Scheduling under DUCivR 16-1(b) and DUCivR 72-2(a)(5).  The 

name of the Magistrate Judge who completed this order should NOT appear on the caption of future pleadings, 

unless the case is separately assigned or referred to that Magistrate Judge.  

2
 Counsel must still comply with the requirements of Fed. R. Civ. P. 15(a). 

3
 A party shall disclose the identity of each testifying expert and the subject of each such expert’s testimony at least 

60 days before the deadline for expert reports from that party.  This disclosure shall be made even if the testifying 

expert is an employee from whom a report is not required. 

4
 Any demonstrative exhibits or animations must be disclosed and exchanged with the 26(a)(3) disclosures. 

5
 The Special Attorneys Conference does not involve the Court.  Counsel will agree on voir dire questions, jury 

instructions, a pre-trial order and discuss the presentation of the case.  Witnesses will be scheduled to avoid gaps and 

disruptions.  Exhibits will be marked in a way that does not result in duplication of documents.  Any special 

equipment or courtroom arrangement requirements will be included in the pre-trial order. 









DAVID B. BARLOW, United States Attorney (#13117)
JOHN K. MANGUM, Assistant United States Attorney (#2072)
Attorneys for the United States of America
185 South State Street, Suite #300
Salt Lake City, Utah  84111
Telephone:  (801) 524-5682
                                                                                                                                                             

IN THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH, CENTRAL DIVISION
                                                                                                                                                            

UNITED STATES OF AMERICA, :
Case No. 2:11-cv-912 CW

Petitioner, :

                    v. : ORDER OF REFERRAL AND
ORDER TO SHOW CAUSE 

  :
DAVID HESTERMAN, Judge Clark Waddoups

:       
Respondent.

______________________________________________________________________________ 
                                

Based on the United States’ Petition to Enforce Internal Revenue Summons together with

the exhibits attached thereto, 

IT IS HEREBY ORDERED that this case is referred to the magistrate judge pursuant to

28 U.S.C. § 636(b)(1)(B)(3), and that Respondent, David Hesterman, shall appear before the

United States District Court for the District of Utah, Central Division, presided over by United

States Magistrate Judge Samuel Alba, in his Courtroom, Room 248, U.S. Courthouse, 350 South

Main Street, Salt Lake City, Utah, on the 15th day of November, 2011 at 8:30 a.m., to show

cause why Respondent should not be compelled to testify or to produce the information required

and called for by the terms of the Internal Revenue Service Summons (including attachments

thereto) directed to and served upon him.



The Magistrate Judge will hear the evidence and make a written recommendation to the

undersigned judge for a proper disposition of the Petition.   

IT IS FURTHER ORDERED that the United States Marshal or any Internal Revenue

Service employee shall serve a copy of this Order together with the petition and exhibits thereto

upon Respondent pursuant to Rule 4 of the Federal Rules of Civil Procedure or, if not feasible,

by any other means reasonably calculated to notify Respondent of this action against him.

IT IS FURTHER ORDERED that within ten days after service of copies of this Order,

the petition and exhibit attached thereto, Respondent shall file and serve a written response to the

Petition, supported by appropriate sworn statements, as well as any motions he desires to make. 

All motions and issues raised by the pleadings will be considered on the return date of this

Order.

Only those issues raised by motion or brought into controversy by the responsive

pleadings and supported by sworn statements and filed within ten days after service of the herein

described documents will be considered by the Court.  All allegations in the petition not

contested by such responsive pleadings or by sworn statements will be deemed admitted.

If Respondent, prior to the return date of this Order, files a notice of no opposition to this

Order, stating that he does not oppose the relief sought in the petition nor wish to make an

appearance, then the appearance of Respondent at any hearing held pursuant to this Order to

Show Cause is excused.  However, unexcused failure to appear will result in a warrant for

Respondent’s arrest.

   DATED this 14th day of October, 2011.

BY THE COURT:

____________________________________
District Judge Clark Waddoups
United States District Court
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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF UTAH, CENTRAL DIVISION 

KYLE SAWYER,  

 

ORDER STAYING PROCEEDINGS 

Case No. 2:11-MC-710-DB-DN 

Magistrate Judge David Nuffer 

 

Plaintiff, 

            v. 

CIT BANK, et al., 

Defendant. 

 

(Relating to the litigation pending in the 

United States District Court of the Central 

District of California, Western Division, 

caption Sawyer v. Bill Me Later, Inc., et al., 

Civil Case No. 2:10 CV-04661-SJO-JCG) 

 

This matter is before the magistrate judge on Defendant WebBank’s Notice of Stay of 

Discovery in Underlying Litigation filed in a related case.
1
  CIT Bank filed a Statement in 

Support of Stay of Discovery Proceedings agreeing with WebBank’s suggestion to stay 

discovery in this Court.
2
 

This matter relates to litigation pending in the United States District Court of the Central 

District of California (“California Court”).
3
  On September 13, 2011, the California Court stayed 

all discovery
4
 pending ruling on WebBank’s Motion to Transfer or Dismiss for Improper 

Venue.
5
  In its motion to transfer, WebBank suggested it would soon file a motion to dismiss.

6
  

                                                 
1
 Document No. 28 filed September 15, 2011, Sawyer v. WebBank, et al., 2:11-mc-00711-DB-DN. 

2
 Docket no. 24, filed September 22, 2011. 

3
 Sawyer v. Bill Me Later, Inc., et al., Case No. 2:10-cv-04661-SJO-JCG (“California Case”). 

4
California Case, docket no. 132, filed September 13, 2011. 

5
 California Case, docket no. 124, filed August 29, 2011. 

6
 Id. at 15. 



 2 

WebBank’s Motion to Dismiss Case for Failure to State a Claim Under Rule 12(b)(6)
7
 raises two 

substantive issues: first, that Plaintiff Kyle Sawyer’s claim under the [California] Consumer 

Legal Remedies Act fails because the Act does not apply to extensions of credit;
8
 and second, 

that Sawyer’s complaint fails as a whole because all of his remaining claims rest on California 

Civil Code Sections 1671(c)-(d), which WebBank claims do not apply.
9
   

Considering the recent order for stay and the pending motion to dismiss in the underlying 

action, IT IS HEREBY ORDERED that: 

This matter is stayed until the stay is lifted in the California Court. 

Dated this 14
th

 day of October, 2011. 

      BY THE COURT 

 

      ________________________________________ 

    Magistrate Judge David Nuffer 

                                                 
7
 California Case, docket no. 141, filed September 26, 2011. 

8
 Id. at 3. 

9
 Id. at 8. 



IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF UTAH, CENTRAL DIVISION 

KYLE SAWYER,  

 

ORDER STAYING PROCEEDINGS 

Case No. 2:11-MC-711-DB-DN 

Magistrate Judge David Nuffer 

 

Plaintiff, 

            v. 

WEBBANK, et al., 

Defendant. 

 

(Relating to the litigation pending in the 

United States District Court of the Central 

District of California, Western Division, 

caption Sawyer v. Bill Me Later, Inc., et al., 

Civil Case No. 2:10 CV-04661-SJO-JCG) 

 

This matter is before the magistrate judge on Defendant WebBank’s Notice of Stay of 

Discovery in Underlying Litigation.
1
  This matter relates to litigation pending in the United 

States District Court of the Central District of California (“California Court”).
2
  On September 

13, 2011, the California Court stayed all discovery
3
 pending ruling on WebBank’s Motion to 

Transfer or Dismiss for Improper Venue.
4
  In its motion to transfer, WebBank suggested it would 

soon file a motion to dismiss.
5
  WebBank’s Motion to Dismiss Case for Failure to State a Claim 

Under Rule 12(b)(6)
6
 raises two substantive issues: first, that Plaintiff Kyle Sawyer’s claim 

under the [California] Consumer Legal Remedies Act fails because the Act does not apply to 

                                                 
1
 Docket no. 28, filed September 15, 2011. 

2
 Sawyer v. Bill Me Later, Inc., et al., Case No. 2:10-cv-04661-SJO-JCG (“California Case”). 

3
California Case, docket no. 132, filed September 13, 2011. 

4
 California Case, docket no. 124, filed August 29, 2011. 

5
 Id. at 15. 

6
 California Case, docket no. 141, filed September 26, 2011. 
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extensions of credit;
7
 and second, that Sawyer’s complaint fails as a whole because all of his 

remaining claims rest on California Civil Code Sections 1671(c)-(d), which WebBank claims do 

not apply.
8
 

Considering the recent order for stay and the pending motion to dismiss in the underlying 

action, IT IS HEREBY ORDERED that: 

This matter is stayed until the stay is lifted in the California Court. 

Dated this 14
th

 day of October, 2011. 

      BY THE COURT 

 

      ________________________________________ 

    Magistrate Judge David Nuffer 

                                                 
7
 Id. at 3. 

8
 Id. at 8. 
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United States Probation Office 
for the District of Utah 

FILED 
II ~ rl\("'·,.. .. !'.... l- COUR~-

Report on Offender Under Supervisiori" .v. JI,) I 1'. '-" 

zmt no IliA 1'35 
Name of Offender: Maria Ann Richardson Docket Number: 2:9'4-CR-OOI11-001- DB 

DISTH!CT DF UmH
Name of Sentencing Judicial Officer: Honorable Dee Benson 

By:_______U.S. District Judge 
DEPUTY CLERK 

Date of Original Sentence: November 10, 1999 

Original Offense: Possession of a Controlled Substance With Intent to Distribute 

Original Sentence: 168 Months BOP Custody/60 Months Supervised Release 

Type of Supervision: Supervised Release Supervision Began: December 9, 2010 

SUPERVISION SUMMARY 

On December 9, 2010, the defendant began her term of supervised release in the Southern District of 
California. On August 4, 2011, the defendant reported to her local probation office to advise her 
probation officer of her recent use of methamphetamine. The defendant reported that she had used the 
illicit controlled substance while attending a party on August 2,2011. The defendant's assigned 
probation officer has submitted a memo to the District of Utah, reporting the violation conduct and 
outlining his plans for corrective action. The assigned officer reports that he has increased the 
defendant's urinalysis testing frequency and enrolled the defendant in weekly substance abuse 
counseling. Additionally, the assigned officer reports that the defendant has tested negative for the use 
of illicit controlled substance and attended treatment consistently since her admission of 
methamphetamine use on August 4, 2011. 

In an attempt to provide the defendant with every opportunity to be successful on supervision, it is 
respectfully recommended that no further action be taken by the Court. If the defendant engages in 
additional non-compliant behavior, a petition will be submitted to the Court requesting a warrant. 

If the Court desires more information or another course of action, please contact me at 801-535-2813. 

I declare under penalty of perjury that the foregoing is true and correct. 

Cameron Sinner 
U.S. Probation Officer 
Date: October 13,2011 



Maria Ann Richardson 
2:94-CR~OOlll-001- DB 

THV~~RT:[0 '-'~proves the request noted above 
[] Denies the request noted above 
[] Other 

U.S. District Judge 

Date: __I &_It._~,----/_____ 


